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(Creation and Characteristics of Remainder Interests, 
and Related Problems, in Kansas 


By Eucene H. Nirpwincer* 


INTRODUCTION** 


A consideration of the common law rules and methods of dealing with 
future interests problems is a prerequisite to any study of the modern cases. 
The common law knew two great rules which it applied as a matter of policy 
regardless of the intention of the testator or grantor: the Rule in Shelley's 
Case and the Rule in the Earl of Bedford’s Case. In other cases, the intention 
of the transferor was followed as closely as possible by the use of various 
rules of construction, including the Rule in Wild’s Case. From these rules 
and policies the common law worked out its law of future interests in proper- 
ty. The infinite variety of possible limitations seemed to necessitate the forma- 
tion of an equally complex set of rules for construing limitations. 

There has seemingly been a conscious effort on the part of the Supreme 
Court of Kansas to simplify the law of future interests; it has tried to avoid 
treading a maze to reach a goal which was, by virtue of certain policies, in 
view at the outset. It would seem clear, however, that the treatment of every 
future interest case should involve a determination not only of what estates 
or interests were created, but also of the characteristics of such estates or in- 
terests. Courts are frequently remiss in considering one or the other aspect, 
and in such event there is only speculation to rely upon if the case is to be 
fully considered. 


*A.B., University of Kansas, 1931; LI.B., University of Kansas, 1933; member of the bars of 
Missouri and Illinois; associated with the law firm of Wilhartz, Hirsch & Schanfarber, First National 
Bank Building, Chicago, Illinois. 

**The writer wishes to express his grateful appreciation to Francis W. Jacob, formerly Professor 
of Law at the University of Kansas, for his invaluable suggestions and criticism, and to H. Hermes 
Nye (LI1.B., 1933, University of Kansas) for his assistance in the research for this article. 
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The present article proposes to treat the Kansas cases involving future 
interests in much the standard common law fashion. The cases involving each 
of the three rules above mentioned will first be considered. The statute abolish. 
ing the Rule in Shelley’s Case as to estates in fee simple created by will makes 
necessary a departure from the common law rule in not a few cases, and ip. 
vites critical comment. The various constructions of certain limitations wil] 
next be considered, followed by a determination, as nearly as possible, of the 
characteristics of the various estates or interests created. Finally there will be 
suggested a classification of the cases, and a summary. 

It is not within the scope of this article to discuss exhaustively all Kansas 
estate tail cases,’ nor to consider the long line of cases involving construction 
where the only question was whether there was a life estate or a fee simple 
in the first taker. 

I. THE RULE IN SHELLEY’S CASE 


In any study of the subject of remainders, it is fundamental to consider 
the Rule in Shelley’s Case. This rule was enunciated in the well-known case 


of Wolfe v. Shelley, as follows: 


“It is a rule in law when the ancestor by any gift or conveyance takes 
an estate of freehold, and in the same gift or conveyance an estate is 
limited either mediately or immediately to his heirs in fee or in tail, that 
always in such cases ‘the heirs’ are words of limitation of the estate and 
not words of purchase.”® 


The treatment which the rule has received at the hands of the Kansas 
legislature and courts has been interesting. In 1868, the legislature enacted the 
following statute: 


“When lands, tenements, or hereditaments are given by will to any 
person for his life and after his death to his heirs in fee, or by words to 
that effect, the conveyance shall be construed to vest an estate for life 
only in such part taken, and a remainder in fee simple in his heirs.” 


It should be noted that the statute abolishes the rule only as to fee simple 
interests given by will. In all other cases, the rule is applied except where the 
limitation is construed as not falling within the rule. The Kansas cases fall 
into two main divisions, one where the transfer is by deed, the other where 
it is by will. 

A. TRANSFER BY DEED 


Of the first class, three cases stand out. In the case of Kirby v. Broaddus/ 
the conveyance was, in substance, as follows: X to A for life, and then to the 
heirs of A. A reconveyed to X, and X sued to quiet title. The court held for 
X, on the ground that A took a fee simple, under the Rule in Shelley’s Case, 
saying that the abolition of the rule so far as wills were concerned was a 


1. That has recently been ably done by John P. Turner, in an article entitled ‘‘Estates Tail in 
Kansas’’, 2 Journal of the Bar Assn. of the State of Kansas, 241 (May, 1934). 

2. 1 Co. Rep. 93b, 76 Eng. Reprint 206 (1581). 

3. Ibid., at p. 104a. 

4. Kan. R.S. (1923) 22-256. 

5. 94 Kan. 48, 145 Pac. 875 (1915). 
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recognition of its existence by the legislature, and thus did not necessitate a 
judicial abrogation of the rule as applied to deeds. 

In the case of Moherman v. Anthony,‘ the conveyance was from X to A 
for life, and then to “her (A’s) children and their heirs”. It was held, in an 
action for damages by A against an oil-and-gas lessee, that the Rule in Shel- 
ley’s Case did not apply, because “under the deed the children do not acquire 
their interest as heirs of their mother, but by original agreement with the 
grantor”, and that A took only a life estate. Thus it would seem by this case, 
in accordance with the strict common law application of the rule, that the 
word “heirs” must be used in order for the rule to apply. 

A conflicting decision, however, is found in the case of McPherson v. Mc- 
Pherson,'’ where the limitation was to A “during the term of his natural life, 
and at his death to go to his blood kind (sic!)”, and the court held, in an ac- 
tion to construe the deed and to quiet title, that A took a fee simple, appar- 
ently adopting the contention of the widow of A that the Rule in Shelley’s 
Case applied. It may be seriously contended that this case overrules Moherman 
y. Anthony, since there should be no real distinction between the use of the 
word “children” and of the phrase “blood kind”, inasmuch as neither means 
“heirs”. In view of the policy in favor of marketability of title, the case of 
McPherson v. McPherson seems to be correct, although not in accordance 
with the common law application of the rule. 


B. TRANSFER By WILL 


The cases of transfer by will fall under two general headings, one where 
the Rule in Shelley’s Case is applied, the other where the rule is not applied. 


1. WHERE THE Rute Is AppLiep 

Although there are many cases where the Rule in Shelley’s Case is ap- 
plied to transfers by will, it will be necessary to present only a few illustrative 
cases. 

In the case of Somers v. O’Brien,’ a devise to A for life, and at her death 
“in fee simple unto the issue of her body”, was held to vest an estate tail in A, 
the court citing Gardner v. Anderson, Trustee,’ which held that the Rule in 
Shelley’s Case was not founded on intention or interpretation, but operated as 
a positive rule of law.’® The soundness of the holding in Gardner v. Anderson, 
Trustee, that the statute was not to be applied there, has been questioned 
forcefully by Mr. Thomas Amory Lee."’ The opposite view is presented by 
Mr. Justice Burch in Allen v. Pedder.” 

In the case of Woodley v. Howse,” a devise to A for life, and at her 
death to “any child or children born to my said daughter in lawful wedlock, 
and their descendants”, with remainder over to B in case A die without living 

6. 106 Kan. 457, 188 Pac. 434 (1920). 

7. 117 Kan. 380, 232 Pac. 597 (1925). 

8. 129 Kan. 24, 281 Pac. 888 (1929). Here A’s interest was conveyed by her trustee in bank- 
ruptecy to Q, and Q then conveyed back to A, who mortgaged to E. In this action E sued to foreclose, 

9. 114 Kan. 778, 227 Pac. 743 (1923). 


10. See VanGrutten v Foxwell (1897) App. Cas. 658. See, also, Houck v Merritt, 131 Kan. 151, 
289 Pac. 431 (1930). 

11. Of the bar of Topeka, Kansas; ‘‘Is the Rule in Shelley’s Case Abolished as to Wills?’’. 25 
Mich L. Rev. 215 (1927). See, also, discussion by Turner, ‘‘Estates Tail in Kansas’’, note 1, supra. 

12. 119 Kan. 773, especially at 782, 241 Pac. 696 (1925). 

13. 188 Kan. 689, 8 P. (2d) 475 (1931). 
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child born in lawful wedlock, was held, in an action for a declaratory judg. 
ment, to vest an estate tail in A, on the ground that the will provided for ap 
indefinite failure of issue!'* The opinion by Mr. Justice Sloan does not mention 
the Rule in Shelley’s Case. 

Then, in the case of Coughlin v. Coughlin,” the devise was from X to A 
and B for their lives, and then to the heirs of the body of B. A was X’s wife, 
and B was X’s son. A died after X; then after A’s death, B conveyed to Q, and 
Q back to B. B’s son S then brought an action to construe X’s will. The court 
held that B had an estate tail, which he enlarged to a fee simple by conveying 
to Q. There was again no mention of the Rule in Shelley’s Case, but the court 
said that the words used were words of limitation and not of purchase. 


2. WHERE THE Rute Is Nor App.iep 
(a) Because or STATUTE 


Several cases fall precisely within the statute’® abolishing the Rule in 
Shelley’s Case as to fee simple interests given by will. These cases all involve, 
in substance, devises to A for life, and then to his heirs, which are held to 
create a life estate and a remainder in fee.’ Thus in the case of McCartney », 
Robbins,* such a devise was held to create only a life estate in A, and a re- 
mainder in fee in his heirs. The court, through Mr. Justice Burch, said: “The 
gift of the remainder was an independent gift to heirs as original takers.” 


The wisdom of the statute was questioned in Bunting v. Speek,”® by way 
of dictum, as follows: 


“We cannot refrain from saying, however, that this legislation is not 
progressive, and in its practical operation in many cases it will change 
estates in fee into contingent remainders, unless the construction is given 
to the act that it means vested remainders. It will prevent the alienation of 
the property during the life estate and the minority of the heirs, while the 
rule in Shelley’s Case facilitated exchanges in real property.” 


This statement is especially pertinent in the light of the Kansas decisions 
which probably deny the destructibility of contingent remainders.” 


B. Because oF CoNsTRUCTION 


There is a group of recent cases which look to the intention of the testator 
to determine whether there is an estate tail or merely a life estate in the first 
taker. This is a radical departure from the Rule in Shelley’s Case, which was 


a rule of law and not of intention, as pointed out by Mr. Justice Dawson in the 
case of Gardner v Anderson, Trustee:” 


14, See discussion of the cases of Allen v Pedder, note 12, supra, Lisman v Marks, 126 Kan. 344, 
267 Pac. 963 (1928), and Gardner vy Anderson, Trustee, note 9, supra, by Turner, ‘‘Estates Tail in 
Kansas, note 1, supra. 

15. 135 Kan. 70, 9 P. (2d) 980 (1932). 

16. Note 4, supra, and accompanying text. 
17. The nature of the remainder interest is discussed in Part IV, B, infra. 

. 114 Kan. 141, 217 Pac. 311 (1923); for the precise limitations and other facts, see the dis- 

cussion of the case in Part IV, B, infra. 
. The following cases are in accord: Peck v Ayres, 79 Kan. 457, 100 Pac. 2838 (1909); 
Franklin v Fairbanks, 99 Kan. 271, 161 Pac. 617 (1916); Banks v Watkins, 105 Kan. 104, 181 Pac. 
608 (1919); Caple v Warburton, 125 Kan. 290, 264 Pac. 47 (1928). 

20, 41 Kan. 424, 21 Pac. 288 (1889). 
21. Indestructibility of contingent remainders in Kansas is discussed in Part V, B, 2, infra. 
22. 114 Kan. 778 at 783, 227 Pac. 743 (1923). 


~ 
— 
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“When by its earmarks it is certain that an estate tail has been 
created, it is such by a positive rule of law and not because of some mere 
rule of interpretation, and the legal significance and consequences of 
its creation are unaffected by the testator’s intention.” 


Whether or not the departure is justifiable depends upon whether the court 
wants to give effect to intention or to a policy of marketability of title. 

In the cases of Schwarz v Rabe* and Walker v Row," devises to A for 
life, and then to her “children,” were held to create only a life estate in A, 
and not an estate tail, on the grounds that the word “children” was peculiarly 
a word of purchase. 

The cases of Berthoud v McCune * and Burnworth v Fellerman,™ held, 
in actions brought by A to quiet title, that devises to A for life, and then to the 
issue of A’s body living at A’s death, but if none, then to B, created only a 
life estate in A, and not an estate tail, on the ground that a definite failure of 
issue was intended. 

In Brown v Boone; Janssen v Wilkins,” a transfer to A for life, without 
power of alienation, and then to her “surviving children” or “the heirs of her 
body only,” was held to create only a life estate in A, on the ground that an 
estate tail in A would be incompatible with the restriction on alienation, and 
that by “body heirs only” the testator intended a class of remaindermen to 
take after A. 


In the case of Ryan v Cullen, there was a devise to A for life, with an 


absolute power of disposal, and then to the “heirs of the body” of A. The 
court held that an execution sale on a judgment against A did not pass the 
fee, on the ground that the power was personal, and entirely overlooked the 
fact that A should certainly have been held to have acquized an estate tail. 


C. Because oF THE NaTuRE OF THE INTERESTS INVOLVED 

According to the common law view of the Rule in Shelley’s Case, the 
remainder interest attempted to be created must be of the same nature, legal or 
equitable, as the purported life estate, in order that the rule apply. This is 
undoubtedly the law in Kansas, although the one case on the point does not 
mention it. In the case of Grossenbacher v Spring,”* the devise was to a trustee 
(with active duties) in trust for A for life, and at A’s death the land to be 
“equally divided between the heirs (of A) being issue of (A’s) body.” In an 
action to construe the will, the court held that the devise did not create an 
estate tail in A which could be broken by a conveyance. 

Thus the present status of the Rule in Shelley’s Case in Kansas is that it 
is in force as to deeds; that it is abrogated by statute as to fee simple in- 
terests given by will; that it is in force as to estates tail given by will, unless 
the court sees fit to give effect to intention; and that it is not applied where one 
interest is legal and the other equitable. 

23. 129 Kan. 430, 283 Pac. 642 (1930); an action to quiet title, brought by A’s grantee Q. 

24. 132 Kan. 564, 296 Pac. 699 (1931); a suit for specific performance, brought by A's grantee 
Q against his contractual vendee E. 

26. 131 Kan, 186, 289 Pac. 433 (1930), 

. 129 Kan. 786, 284 Pac. 436 (1930); apparently actions to construe a will and a deed. 


8. 96 Kan. 284, 150 Pac. 597 (1915). 
29. 108 Kan. 397, 195 Pac. 884 (1921). 
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II. THe Rute 1 Wiy’s Case 
Of Wild’s Case,*° Jarman says: 


“The rule of construction commonly referred to as the doctrine of 
Wild’s Case is this, that where lands are devised to a person and his 
children, and he has no child at the time of the devise, the parent takes 
an estate tail; for it is said, ‘the intent of the devisor is manifest and cer. 
tain that the children, or issues) should take, and as immediate devisees 
they cannot take, because they are not in rerum natura, and by way of 
remainder they cannot take, for that was not his (the devisor’s) intent, 
for the gift is immediate; therefore such words shall be taken as words 
of limitation’.”™ 
The rule stated in the above passage is commonly referred to as the “Rule in 
Wild’s Case.” There is another situation to which the courts apply what they 
call the “Rule in Wild’s Case,” namely, where the devise is to a person and 
his children, and at the time of the devise there is a child or children living. 
In such a case, the parent and his children then in being take as joint tenants, 
in the absence of a contrary intention as drawn from the context of the 
entire will. 

The latter rule is spoken of in the case of Wills v Foltz** as the true Rule 
in Wild’s Case. An examination of Wild’s Case reveals, however, that the case 
supports neither of the two rules of construction except by way of dictum. In 
that case, the limitation was to A and B for life, and “after their decease to 
their children,” and it was held that A and B took a life estate, with remain- 
der to their children for life. Thus neither a joint tenancy nor an estate tail 
was created. 

Be that as it may, the courts have for so long a time applied the “Rule in 
Wild’s Case” to situations where only the dicta of that case are applicable, 
that it is now fair to call it the “Rule in Wild’s Case” whenever any of the 
three situations appears. 

In Kansas, there are numerous cases which construe a devise as Wild's 
Case did. There is, however, only one case which uses the rule of construction 
applied in Wills v Foltz, namely, Noble v Teeple.” There a devise from X to 
A “and her children,” where there was a child (S) living at the time of X’s 
death, was construed, in an action brought by A’s children to quiet title, to 
create a joint tenancy in A and S. The court said: 


“At common law, a devise to one and his children, when the person 
named had children living, constituted them joint tenants.” 


In Noble v Teeple, the devise took effect before the statute abolishing 
survivorship in joint tenancies was passed in 1891. At the present day, such 
a devise, where children are living, would no doubt be construed to create a 
tenancy in common. 


. 6 Co. Rep. 16b, 77 Eng. Reprint 277 (1599). 
. 2 Jarman on Wills (6th ed.) 383, *1235. 

. 61 W. Va. 262, 56 S8.E. 473 (1907). 

. 58 Kan. 398, 49 Pac. 598 (1897). 

. Kan. R. 8. (1923) 22-132. 
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III. THe Rue iw THE Ear oF Beprorp’s Case 


“A man cannot, either by conveyance at the common law, by limitation 
of uses, or devise, make his right heir a purchaser.” This is the so-called Rule 
in the Earl of Bedford’s Case. Although the rule was in early times applied 
only to conveyances inter vivos, by feoffment or grant, it was later extended 
to all transfers of land, including devises,** at least as a strong rule of con- 
struction, if not as a positive rule of law. 

An early case, Bunting v Speck,” a leading case in Kansas, was a perfect 
case for the application of the rule. In that case, there was a devise from X 
to A for life, and then “to descend to my legal heirs.” A, X’s wife, and 
B, X’s son, conveyed by quitclaim deed to Q. B died, leaving a son S. Then A 
died. S sued Q in ejectment, and Q prevailed. The court noticed the rule, 
saying: 

“There is a well-settled rule of law that a devise to an heir of the 
same estate in nature and quality as that to which he would be entitled 

by descent, is void. In such cases the heir takes by descent, and not as a 

purchaser. If this rule applies to the present case, then it would follow 

that the gift over to the heirs-at-law would fail as a remainder, so that 
their title would not depend upon the rules of governing estates of that 
nature. This rule is not affected by carving out of the fee a prior par- 
ticular estate; all that is necessary to the operation of the rule is, that 
when the estate vests in the heirs they shall hold it by the same tenure 
and in like manner as if the devise had never existed (1 W. Bl. 187).” 


The court did not, however, follow the rule, giving no well-defined 
reason for its refusal. The decision went off on the ground that the devise 
created a vested, and not a contingent, remainder in B at the time of X’s 
death, and therefore B could convey to Q. In the course of its thirty-one 
page opinion, the court refused to become “inextricably entangled in wild 
involutions” of the common law, and declared: 


“Our people have become habituated to the use of a few simple, 
plain requirements, as to the conveyance of land and evidences of title, 
and we do not propose to engraft on such a system rules of construction 
that will cause that uncertainty and doubt about ownership, heirship, and 
control of real property, that seems to be generated by the Aair-splitting 
warmth of a discussion about vested and contingent remainders.” 


It is submitted that in Bunting v Speek an application of the simple Rule 
in the Earl of Bedford’s Case would have obviated the necessity of a determina- 
tion of whether the remainder was vested or contingent, if indeed such a de- 
termination was necessary in order for the court to hold for Q. 

The present attitude of the court is exhibited by the case of Loan & Trust 


85. Pibus v Mitford, 1 Vent. 372, 86 Eng. Reprint 239 (1674); Read v Erington, Cro. Eliz. 322, 
78 Eng. Reprint 570 (1594); Bingham'’s Case, 2 Co. Rep. 90b, 76 Eng. Reprint 611 (1600); Akers 
v Clark, 184 Ill. 136, 56 N.E. 296 (1900); Doctor v Hughes, 225 N.Y. 305, 122 N.E. 221. 

36. Doe ex dem. Cholmondeley v Maxey, 12 East 589, 104 Eng. Reprint 230 (1810). 

37. 41 Kan. 424, 21 Pac. 288 (1889). 

38. Ibid., at p. 449. 

39. Ibid., at p. 452-3. Italics the writer's. 
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Co. v Salmon,” where a devise to A (X’s wife) for life or widowhood, and 2 
A’s death or remarriage “to be divided according to the laws of Kansas,” was 
held, in a partition suit, on A’s remarriage to give A a half in fee and X’s 
children the other half in fee, according to the laws of descent. 

Strom v Wood" should be an a fortiori case from Loan & Trust Co. » 
Salmon. Here the devise was to A (X’s wife) for life or until remarriage, and 
then to “my children and heirs at law .. . . and my wife, as the laws of 
Descent and Distribution of the State of Kansas provide and direct.” In an 
action by one of the children to enjoin an execution and thereby to disclaim 
any interest, the court held that A took a life estate, subject to enlargement 
to one-half in fee by remarriage, and that the children took a vested remain- 
der, subject only to be partially divested by A’s remarriage. The future in- 
terests of A and the children would more properly have been called a reversion 
than a remainder. 


IV. CONSTRUCTION OF VARIOUS LIMITATIONS 
A. WHeERE THERE Is AN UNQUALIFIED VESTED REMAINDER 


At the common law, the only remainder which was vested unqualifiedly 
was a remainder to a named person or to named persons simpliciter. For ex- 
ample, a conveyance to A for life, and then to B and his heirs, created a 
vested remainder in fee in B, and this remainder was not subject to destruc- 
tion or divestiture. Carlyle v Pee“ involved a limitation similar to the one 
above, and the court held that A’s grantee could not quiet title as against B. 

Another kind of vested remainder was the “Moore v Littel” type of vested 
remainder. In Moore v Littel,“’ a conveyance to A for life, and then to the 
heirs of A in fee, the Rule in Shelley’s Case having been abolished, was held 
to create a vested remainder in the children of A at the outset, so that the 
interest of one child was alienable. However, the estate of the child’s grantee 
was divested by the death of the child before that of the life tenant. The 
estate was subject both to partial divestiture (that is, to open and let in other 
members of the class who might later be born), and to total divestiture by the 
remainderman’s predeceasing the life tenant. 

The result in Moore v Littel was reached by virtue of the statute** which 
declared: 

“Where a remainder shall be limited to the heirs, or heirs of the 
body, of a person to whom a life estate in the same premises is given, the 
persons who, on the termination of the life estate, are the heirs, or heirs 
of the body, of such tenant for life, shall take as purchasers, by virtue of 
the remainders so limited to them.” (Italics ours.) 


This type of vested remainder, although not created in the same way as 
the common law vested remainder, has all of the characteristics of the com- 
mon law vested remainder, except that this one is subject to partial and total 
divestiture. 


. 106 Kan. 833, 189 Pac. 941 (1920). 

. 100 Kan. 556, 164, Pac. 1100 (1917). 

. 1256 Kan. 727, 265 Pac. 1113 (1928). 

. 41 N.Y. 66 (1869). 

. Cahill’s Consol. Laws of N.Y. (1923) 51: 54. 
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The Supreme Court of Kansas, in the case of Bunting v Speck,” adopted 
the orthodox classification of remainders as either yested or contingent. At 
the same time the court accepted the Moore v Littel definition that there is 
a vested remainder when there is an ascertained person whose interest is 
capable of taking effect in possession whenever and however the particular 
estate determines. The court adopted this definition as the test to be used in 
determining whether a remainder is vested or contingent, except in cases 
where the transferor’s intention was clearly to create a contingent remainder. 

Thus, in Bunting v Speek, a devise from X to A for life, and “then to 
descend to my legal heirs,” was held to create a vested remainder in B, X’s son, 
who was living at X’s death.“* The court, in a lengthy discourse on remainders, 
said that the law favors the vesting of estates and that a remainder would be 
held vested “whenever we can do so without violence to the instrument creat- 
ing the estate.” 

However, in the case of Purl v Purl,’ the court held, in an action to 
quiet title, that a devise from X to A for life, and at A’s death to A’s “child- 
ren, if he has any living,” with a gift over, created only a contingent remain- 
der in the children of A, on the ground that the clear intention of the testator 
was that the time of vesting was to be the time of A’s death. The court said 
that this was a case where it was impossible to apply the general rule favor- 
ing the vesting of estates, on account of the intention of the testator. 

The case of National Bank v Barritt* presented a situation where the 
devise was to A for life, and “after his death the residue . . . shall go to and be 
the property of his widow and children. Should he die without issue and 
leaving no wife surviving him, then the residue” to B. A and his wife W 
mortgaged the land to E, and E foreclosed. The court held that W had no 
estate or interest during A’s lifetime which could be sold on execution, on 
the ground that the devise created only a contingent remainder to A’s 
“widow.” The reason given was that the intention of the testator was clearly 
that the time of vesting was to be the time of A’s death, since he used the term 
“widow” rather than “wife.” 

These three cases fairly represent the attitude of the Kansas court in 
deciding whether a remainder is vested or contingent. In every case the prob- 
lem is one of construction, but there are noticeable in the cases certain marked 
tendencies. 

In Bunting v Speek, the remainderman B conveyed to Q during the life 
of the life tenant A. B predeceased A, and after A’s death, B’s son S attempted 
to eject Q, but Q prevailed. The holding for Q means that B took more than 
just a vested remainder subject to be wholly divested by his death before that 
of the life tenant; to wit, a “genuine” vested remainder, with the character- 
istic of alienability without subjection to a condition subsequent of total di- 
vestiture. 

Thus the Kansas court transcended the doctrine of the New York court, 

Note 87, supra. 
5. Aspect concerning the Rule in the Earl of Bedford's Case is discussed in Part III, supra. 
. 108 Kan. 673, 197 Pac. 185 (1921) 
. 136 Kan. 870, 18 P. (2d) 552 (1933) 


. On the characteristic of availability to creditors with respect to contingent remainders, see 
Part V, F, 2, infra. 
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exemplified by Moore v Littel, the difference being that the doctrine in New 
York was the result of a statute, whereas in Kansas it was entirely a judicial 
definition. The Kansas “genuine” vested remainder is thus an offspring of the 
common law absolutely vested remainder, the incidents being the same except 
that the former is subject to a condition subsequent of partial divestiture by 
subsequent enlargement of the class. 

The same kind of remainder resulted from the conveyance involved in 
the case of Elward v Biggs.™ In that case the transfer was by deed from X to 
his wife A for life, and then to “descend to the children” of X and A. At 
the time of the conveyance there were four children, B. C. D and E. X died, 
Then B predeceased A, leaving a son S. A died, and the other children claimed 
B’s share as against S. S prevailed in a partition suit, the court holding that 
before X’s death B took a vested remainder subject only to open and let 
in other children, but on X’s death, B’s interest became vested absolutely, and 
was inherited by S. 

B. WHERE THE REMAINDER Is To THE “Hers” oF THE LiFe TENANT IN FEE 

It is pertinent to inquire whether the abolition in Kansas of the Rule in 
Shelley’s Case as to fees simple given by wills, has the effect of leaving the 
remainder to “heirs” a “genuine” vested remainder, as in Bunting v Speek 
and Elward v Biggs, or some other kind of remainder. The statute® merely 
says “a remainder in fee simple in his heirs.” 

The only case actually involving the point is McCartney v Robbins,” in 
which the limitation was like that in Moore v Littel. A had a wife W living 
at the time of X’s death, and also had a child D. A and W mortgaged to E, 
who foreclosed and P purchased. A died, and then W and D sued P in eject- 
ment. The court held in favor of D, but against W, and said that there was 
a contingent remainder to the heirs of A, since those heirs could not be de- 
termined until A’s death (inasmuch as A might divorce W and remarry), 
and therefore that Bunting v Speek did not apply. The court, nevertheless, 
held that the contingent remainder (uncertain as to person, as the court saw 
it) was alienable, and thus that W had no claim against P. 

It is difficult to determine whether the court here broke away from 
the “Bunting v Speek” vested remainder, since here it was not vitally in 
issue whether the remainder was vested or contingent, the result being the 
same in either event, in view of the fact that Kansas apparently regards con- 
tingent remainders as indestructible;** so that there was no possibilty of D’s 
losing out. It should not be overlooked that W’s interest would also have 
been alienable if held vested. 

It is submitted that W’s and D’s interests should, to be consistent with 
Bunting v Speek, have been held vested. W’s interest, of course, in this par- 
ticular case, would have been vested subject to being divested (by her death 
or divorce before A’s death), because of the peculiar nature of the wife's 
heirship. 

. 117 Kan. 225, 230 Pac. 808 (1924). 

; sed a accompanying text. 


. Note 43, supra, and accompanying test. 
. Indestructibility of contingent remainders in Kansas is discussed in Part V, B, 2, infra. 
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Eight years after the decision in McCartney v Robbins, in the case of 
McLean v Stanley,° where the limitation was to A for life and then to her 
children, the question whether the child took a “genuine” vested remainder at 
the outset was not in issue, since A predeceased D, the child of A, and the 
question in an action to construe the will was only whether D’s interest was 
then (!) heritable. However, there was dictum,” in accord with Bunting v 
Speck, that on X’s death, D (then living) took a vested remainder, subject 
only to open and let in other heirs of A. 

It would seem, therefore, that the abolition of the Rule in Shelley’s Case 
has ultimately had the effect of setting up a vested remainder in the heir- 
apparent, subject only to open and not subject to total divestiture, a “genuine” 
vested remainder. That the above is the Kansas definition of a true vested re- 
mainder, is brought out forcefully by Mr. Justice Burch in the case of Kirk- 
patrick v Kirkpatrick,” as follows: 


“A remainder vests in interest when a person is in being and defi- 
nitely ascertained who will, if he lives, and whose heirs, devisees, or 
grantees will, if he does not live, have an indefeasible right to enjoyment, 
on termination of the precedent estate.” 


In the cases of Peck v Ayres,”* Banks v Watkins,® and Caple v War- 
burton,” where the devises were to A for life, and then to A’s heirs, the 
characteristics of only the life estates were involved, so that these cases are 
inconclusive as to the nature of the remainder interests. 


C. Wuere ALTERNATIVE CONTINGENT REMAINDERS, OR VESTED 
REMAINDER AND Executory Devise, SHouLD REsULT, 
As AcaINsT AN Estate Tart 

There is a line of cases where the question was whether the devise created 
in the first taker an estate tail, or a life estate with alternative contingent re- 
mainders, or a life estate with a vested remainder and an executory devise. 
In all of these cases, the determining factor is whether a definite or an in- 
definite failure of issue was intended. 

In Schwarz v Rabe,” the court held, in an action brought by A’s grantee 
to quiet title, that a devise to A for life and after A’s death “to the children 
of (A) if she had any surviving her and in case she have no children who 
survive her, then” to B, created a life estate with alternative contingent re- 
mainders. The reasons given were that the words “issue” or “children of the 
blood” were not used, and that the statute abolishing the Rule in Shelley's 
Case applied. 

Then the cases of Berthoud v McCune® and Burnworth v Fellerman,” 
the devises were, substantially, to A for life, and after A’s death, in fee simple 


. 184 Kan. 234, 5 P. (2d) 889 (19381). 

‘‘A stout dictum is often good ‘law’.’’ G. H. Robinson, 18 Cornell L. Quart. 456 (1933). 
. 112 Kan. 814 at 328, 211 Pac. 146 at 150 (1922). 
. Note 19, supra. 


23, supra. 
25, supra. 
63. Note 26, supra. 
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to such issue of A as may be living at the time of her death, but if A die 
without issue surviving her, then to B. The court again held, in actions brought 
by A to quiet title, that A took not a fee tail but a life estate only, with con. 
tingent remainders in fee to her issue surviving, on the ground that the 
limitation over was on a definite failure of issue. The court, in Berthoud » 
McCune, said: “A precise time being fixed, no estate tail was created.”™ |p 
neither case was the statute® mentioned. 


The above three cases place a proper construction on the limitations in 
the devises. It is clear that a definite failure of issue was intended in each 
case. The same result was reached in Farmers State Bank v Howlett,” where 
the devise was to A for life and “after her death to her children; if there be 
no living children at the time of her death,” then to B. A had several children 
living at the time A’s mortgage was foreclosed. The court held that A took 
only a life estate and not an estate tail. A’s children had a vested remainder 
in fee, and B the fee by way of an executory devise on occurrence of the 
divesting contingency. 

Thus in 1930, the law seemed fairly certain in cases like these. A year later, 
however, a startling decision was handed down in the case of Woodley v 
Howse." There the limitation was to A for life, and at her death to “any 
child or children born to my said daughter and their descendants . . . . and 
in case my daughter .... dies without living child,” then to B. A, the daugh- 
ter, had a son S living at'the time A conveyed to Q. The court, through Mr. 
Justice Sloan, handed down a declaratory judgment that A took an estate 
tail which was docked by her conveyance to Q, on the ground that the gift 
over to B was an indefinite (!) failure of issue. The court said that the phrase 
“dies without living child” was equivalent to “dies without issue”! 

The limitation in Woodley v Howse was the same, in substance, as that 
in Farmers State Bank v Howlett, but the decisions are absolutely irrecon- 
cilable. How could the court say, in Woodley v Howse, that an indefinite fail- 
ure of issue was provided for, when the gift over was in the event of A’s 
death without child living? The only explanation that can be offered is that 
the court was determined to make the title marketable, whereas in Farmers 
State Bank v Howlett such was not the case. Under the rules of construction 
applied in the earlier Kansas cases, and also as is elementary at the common 
law, the correct result in Woodley v Howse would have been a life estate in 
A, with a vested remainder in fee in S, and an executory devise to B. 


D. WHERE THE QuesTION Is WHETHER THERE Is A ConpITION 
PRECEDENT OR AN EqurTaBLE CHARGE 

There are two cases which raise the question whether a devise to re- 

maindermen should be construed as upon a condition precedent (contingent 

remainder) or upon an equitable charge (vested remainder). The determining 

factor is of course the intention of the testator as gathered from the language 


64. 130 Kan. 634 at 637, 287 Pac. 904 (1930). 
65. Note 4, supra, and accompanying text. 

66. 126 Kan. 610, 270 Pac. 605 (1928). 

. Note 13, supra. 
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used in the will and also from the surrounding circumstances, such as the 
relationship of the parties. 

In Mollencamp v Farr, the devise was from X to his wife A for life, 
and then to their sons B and C, “providing also that they pay over whatever 
difference there may be in the appraisement or allotment made by their 
mother for the benefit of my other children, said allotment to be made at 
the discretion of my wife.” A did not make an allotment, and the court held, 
in an action for partition by the other children of X, that the proviso formed 
a condition precedent, and that an allotment had to be made by the mother 
before the interests of B and C could vest. The court said: 


“It is evident that the father . . . . wished his sons to acquire title to 
the farm, to the exclusion of their sisters, only upon making them due 
compensation, to be determined by the method indicated.” 


In the case of Mastellar v Atkinson, the limitation was similar, except 
that the proviso was that “in such event he shall pay to each of his sisters .. . . 
the sum of two hundred dollars.” On the death of B, who had not paid his 
sisters according to the will, the sisters sued for partition. The court held, 
however, that it was the intent of the testator that the fee, charged with the 
payment of the legacies, should vest in B at the death of the testator. It should 
be noticed that in this case the amount to be paid was a sum certain.” 


E. WuHeErE Provision Is MapE FoR THE REMAINDERMEN’S 
PREDECEASING THE LiFE TENANT 


In the case of Williams v Bricker,” the devise was from X to his wife 
A for life, then to be divided among their children B, C, D, and E, but if any 
child predecease A leaving issue, to such issue; or if any child predecease A 
without issue, then over to the surviving brothers and sisters. A, B, C, D, and 
E conveyed by warranty deed to Q. Then B predeceased A, leaving issue R 
and S. A still living, Q contracted to convey to P, and the question was 
whether Q had a marketable title. The court held for P on the ground that 
some interest was outstanding in R and S. The court said: 


“When the deed was made (to Q) the widow had a life estate, the 
four children a vested remainder (subject to be divested by their dying 
before the life estate ended), and the children of these children (there 
were at least two of them in being) a contingent remainder.” 


The court refused to consider the question whether the interests of R and 
S were cut off by a merger of the interests of A, B, C, D, and E in Q, saying 
that it was unnecessary to the decision, the title being sufficiently doubtful 
to a business man. It is submitted that the interests of R and S were not con- 
tingent remainders, since at common law a contingent remainder cannot 
follow a vested remainder in fee simple. The interests must therefore take 


. 70 Kan. 786, 79 Pac. 646 (1905). 
. 94 Kan. 279, 146 Pac. 367 (1915). 
. See also, Votapka v Votapka, 136 Kan. 224, 14 P. (2d) 782 (1932), which involved only a 
present estate and not a remainder interest. 
71. 83 Kan. 53, 109 Pac. 998 (1910). 
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effect, if at all, by way of executory devise, and in such event they are clearly 
not destructible by merger.” The actual outcome of the case is therefore cer. 
tainly correct. 

Williams v Bricker is not a case of a “genuine” vested remainder because 
even though the remaindermen were named, there was a provision cutting 
off the remainder of any child on his death before that of the life tenant 
The case is therefore one of a vested remainder subject to being wholly di. 
vested, and in this respect it differs from Bunting v Speck. 

Seven years after the decision in Williams v Bricker, a different result was 
reached in Stevenson v Stevenson.” The devise in this case was from X to his 
wife A for life, and then to be divided among their three children B, C, and 
D, but if any child predecease A leaving “issue or descendants,” to such “des. 
dendants.” (The devise was thus the same as in Williams v Bricker, except 
that one contingency was omitted here.) B conveyed to C; B died before A, 
leaving issue. In a suit to quiet title, C prevailed over B’s issue, on the ground 
that the issue took nothing under the will. 


The majority opinion was delivered by Mr. Justice Dawson, who stated 
in the course of his opinion: 


“It is the law, and it always has been the law in this state, and in 
this country, and in England . . . . that when nothing but the death of 
a remainderman can defect the maturity and perfection of his title, the 
title in remainder is .vested absolutely in him . . . . There is a loose ex- 
pression sometimes used in discussing the law of contingent remainders, 
that such remainders are vested subject to their being divested, but to 
apply that expression to an ordinary vested remainder would create a 
new, illogical and inexact expression tending to befog an important 
phase of the law which has been long settled and well understood.” 
It is impossible to consider the above statement as a sound basis for the de- 
cision. Is it an attempt to introduce into Kansas a new concept of remainders, 
and to impute the same to the rest of the United States and to England? 

The specially concurring opinion of Mr. Justice Burch considered the 
word “issue” as equivalent to “heirs,” so that the clause containing the con- 
tingency merely stated what the law would have directed anyway; in other 
words, the Rule in Shelley’s Case was applied,” and B was given a “genuine” 
vested remainder in fee, to which C succeeded by B’s conveyance. 

The actual result of the case seems fair, and more in accord with a policy 
of marketability than Williams v Bricker. The methods, however, by which 
the result was reached seem of exceedingly doubtful validity. To construe 
“issue” as meaning “heirs” leads only to uncertainty in the law and con- 
fusion in the minds of draftsmen. 

The dissenting opinion of Mr. Justice Mason, with whom Johnston, C. J., 
and Porter, J., concurred, reasoned that “issue” and “descendants” mean what 
they normally mean, and that therefore, the contingency having occurred, 


72. Pells v Brown, Oro. Jac. 590, 79 Eng. Reprint 504 (1620). 

73. 102 Kan. 80, 169 Pac. 552 (1917). 

74. Ibid., at pp. 81-2. 

75. But see the Kansas statute, note 4, supra, and accompanying text. 
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the issue took under the will and should prevail over C. The dissenting opin- 
jon is sound, especially since at the common law, B would have taken a 
vested remainder subject to being divested, with an executory devise to his 
issue on the occurrence of the divesting contingency; and since an executory 
devise is indestructible,” the issue would have prevailed over C. 

It seems that the court in Stevenson v Stevenson was determined to make 
the title freely marketable, regardless both of rules of law and of the inten- 
tion of the testator. This seems to the writer to be carrying the policy of 
marketability a step too far. 

The case of Hammond v Martin™ is much easier. There the devise was 
the same as in Stevenson v Stevenson," but the contingency did not occur, B 
having predeceased A, without issue. In an opinion delivered by Mr. Justice 
Mason, the same court which decided the Stevenson case, held, in a suit for 
partition, that B took a vested remainder subject to be divested, but that since 
the divesting contingency (death before A, leaving issue) did not occur, B’s 
heir (his widow) should prevail over C and D. 


F, Wuere It Is Nor tn Issuz as TO WHETHER THE REMAINDER 
Is VEsTED oR CONTINGENT 

There are at least three cases which are not decisive as to the nature of 
the remainder interests, the only question being whether there was a life estate 
on the one hand, or an estate tail or fee simple on the other hand, in the first 
taker. 

In Moherman v Anthony,” a conveyance by deed to A for life and then 
to her “children and their heirs” was held to vest in A a life estate only. Since 
the only question was the amount of damages that A could recover against a 
lessee, the case did not involve a decision as to whether the remainder was 
vested or contingent. As a matter of fact, there were four children living at 
the time of the conveyance, and under the Kansas definition of vested re- 
mainder as stated in Kirkpatrick v Kirkpatrick,” they took vested remainders 
at the outset. 

In Brown v Boone; Janssen v Wilkins,” a devise to A for life without 
power of alienation, and then to her “surviving children” or “the heirs of her 
body,” was held to create in A a life estate only, and not an estate tail, and 
therefore A could not commit waste by giving a mineral lease. Apparently 
there were children living at the time of the action, so that under the definition 
stated in Kirkpatrick v Kirkpatrick,” they undoubtedly had a vested re- 
mainder.™ 

In Caple v Warburton,™ a gift to A for life, then to B for life, remainder 
to B’s legal heirs, was held to vest in B a remainder for life only, and not in 


. Pells v Brown, note 72, supra. 

. 100 Kan. 285, 164 Pac. 171 (1917). 

. Note 73, supra, and accompanying text. 

. Note 6, supra; aspect concerning the Rule in Shelley's Case discussed in Part I, A, supra. 

. Note 57, supra, and accompanying text. 

. Note 27, supra; aspect concerning the Rule in Shelley's Case discussed in Part I, B, 2, (b), 


\2. Note 57, supra, and accompanying text. 
. See also, Ryan v Cullen, note 28, supra. 
. Note 19, supra; aspect concerning the Rule in Shelley's Case discussed in Part I, B, 2 (a), 











132 The JourNAL 


fee. The question was simply whether B’s interest was subject to execution 
sale. There were several heirs-apparent of B living. Thus obviously, under 
our definition, they were vested remaindermen. 


V. CHARACTERISTICS OF REMAINDER INTERESTS 


A. CLASSIFICATION OF REMAINDERS ACCORDING TO CHARACTERISTICS 


Estates or interests in land may be treated as involving eight character. 
istics, as follows: 


1. Possession. 

2. Enjoyment (whether qualified or unqualified—i.e., whether or 
not liable for waste). 

. Use (rents and profits—i.e., the beneficial interest). 

. Indestructibility. 

. Alienability. 

. Heritability. 

. Devisability. 

. Availability to creditors. 


CON QUIS W 


A ninth, the right to partition, applies only to co-tenancies. 

Of course, only characteristics 4 through 8 are normally involved in this 
study of the law of future interests. At the English common law, vested re- 
mainders had the characteristics of indestructibility, alienability, and herita- 
bility from very early times. The characteristic of devisability was not present 
until the Statute of Wills in 1540, except by special custom in some localities. 
The characteristic of availability to creditors was not present until 1732, when 
an act of Parliament® extended the writ of fieri facias to all interests in land, 
but this applied only to lands in America. Finally, in 1838, the Judgments 
Act® extended the writ of elegit to all lands, tenements, and hereditaments 
in England. 

The vested remainder subject to be divested had the same characteristics 
as the unqualifiedly vested remainder, the only difference being that the in- 
terest or any interest arising under it was defeasible upon the occurrence of 
the divesting contingency. 

All contingent remainders were destructible at common law. It was 
not certain, however, just what other characteristics contingent remainders 
possessed. It seems that the determining factor was whether the remainder 
was certain or uncertain as to person. The common law rule was probably 
to the effect that the contingent remainder certain as to person was alien- 
able, heritable, devisable,®*’ and available to creditors,** whereas this was not 
true of the contingent remainder uncertain as to person. 

The term “vested remainder” is satisfactory, for when once the court 
decides that there is a vested remainder (that is, a “genuine” vested remain- 
der), all five characteristics follow as a matter of course. In order for the 

85. 5 Geo. II, ¢. 7. 
86. 1 & 2 Vict., c. 110, s. 2. 


87. Probably in the latter part of the sixteenth century. 
88. After 1732 and 1838. 
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remainder to be genuinely vested, it must not be subject to total divestiture, 
although it may be subject to partial divestiture. On the other hand the term 
“contingent remainder” is very unsatisfactory, for the consequences of a hold- 
ing that there is a contingent remainder are not at all predictable. For one 
example, a contingent remainder may be either heritable or nonheritable. 
There are other examples. 

Accordingly, a reaction in some circles has led to the proposal of the 
term “nonvested” as the antithesis of “vested,” to replace “contingent.” Thus 
Mr. Powell®® classifies remainders as “vested” and “nonvested.” The chief 
virtue of “nonvested” is that it leads to clarity of thought because it is more 
logically opposite to “vested” than is “contingent.” Of course, the term “non- 
vested,” per se, does not reveal anything definite except that not all five char- 
acteristics of the “vested” remainder are present. No more can be expected of 
any general classification than that it should present a logical division of the 
subject. The English language does not permit more. 

A holding, then, that a certain remainder is nonvested will not solve 
the actual issue involved, but the limitation and the surrounding circumstances 
must still be looked at in the light of previous cases involving the same char- 
acteristic. It is thus true that there may be a variety of nonvested remainders, 
and no attempt at subclassification will be made. Nevertheless, this much may 
be said, that wherever one of the four characteristics alienability, heritability, 
devisability, and availability to creditors, results from a particular limitation 
with its surrounding circumstances, the other three will in all probability also 
result. Likewise, where one characteristic of the four is lacking, the other 
three will usually, but not necessarily, also be found lacking. The characteristic 
of destructibility should be present in any nonvested remainder, unless, of 
course, there is a statute in the particular jurisdiction changing the common 
law rule. 

The theory having been presented, the Kansas cases may now be con- 
sidered in the light of it according to the particular limitation and character- 
istic involved in each case. 

B. INDESTRUCTIBILITY 
1. Vested Remainders 


A genuine vested remainder is indestructible. Thus in the case of Carlyle 
v Pee,®® the limitation was to A for life, remainder to B in fee. A converted to 
Q. The court held that Q could not quiet title as against B, since A had no 
power to destroy the interest of B. 









er- 






Or 





























2. Nonvested Remainders 
In the case of Walker v Row,” the limitation was to A for life, and at 
her death to be equally divided between her living children. A, being the 
testator’s heir, was also the reversioner. A (and her three children) conveyed 
to Q, and Q’s title was held unmarketable, A still living. The court said that 
there was a “contingent” remainder which was inalienable. At common law 








89. Cases on Trusts and Estates, West Publishing Co., 1932. 
90. Note 42, supra. 
91. Note 24, supra. 
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also, that much would have been true; but at common law, Q would have 
had the fee simple absolute because of the doctrine of destructibility of cop. 
tingent remainders by merger of the life estate and the reversion. This 
doctrine became well established in the law because of the policy favoring 
marketability of title. 

Now we have seen in many ways that Kansas has such a policy favoring 
marketability. There are several outstanding examples. Kansas recognizes the 
rule against perpetuities.” Kansas holds that the statute De Donis* is a part 
of its common law.” Kansas also attempts in many cases to evade the statute® 
abolishing the Rule in Shelley’s Case. Yet Kansas holds “contingent” re. 
mainders indestructible, thus tying up the title for many years. 

It is submitted that in the interests of both policy and consistency, the 
Kansas court should hold “contingent” remainders destructible by merger, 
Nevertheless, the court clings to its policy against marketability in this type 
of case. The cases of Schwarz v Rabe” and Burnworth v Fellerman®™ are 
strictly in accord with Walker v Row. All of these are really cases of nonvested 
remainder, because the characteristic of heritability (on the remainderman’s 
death before A’s death) was lacking, since the remainder was limited to the 
children surviving.” 

The Kansas decisions which effect a doctrine of indestructibility of non- 
vested remainders are no doubt in furtherance of a policy of carrying out the 
ordinary intention of the testator that the land should remain in the family. 
In times of economic depression, this policy runs directly contrary to the needs 
of the life tenant and remaindermen (who are usually the testator’s widow or 
daughter, as life tenant, and the children of the life tenant as remaindermen), 

by making the fee unmarketable at the one time when marketability is most 
dsired and needed. It is the impression of the writer that the Kansas doctrine 
is a questionable piece of judicial legislation. 


C. ALIENABILITY 


1. Vested Remainders 


The leading case of Bunting v Speck’ furnishes a conspicuous example 
of the characteristic of alienability. There B, who took under a devise from 
X to A for life, and then to X’s legal heirs (B), conveyed during A’s lifetime 
to Q. The court, treating it as a case of vested remainder, held in an ejectment 
action that Q prevailed over B’s son S, B having predeceased A. This charac- 
teristic is also involved in Stevenson v Stevenson. 


. Kirkpatrick v Kirkpatrick, note 57, supra. 

93. 13 Edw. I, ec. 1 (1285). 

94. Ewing v Nesbitt, 88 Kan. 708, 129 Pac. 1131 (1913). 

95. Note 4, supra, and accompanying text. 

96. Gardner v Anderson, note 22, supra. 

97. Note 23, supra. 

98. Note 26, supra. 

99. The case of McCartney v Robbins, note 18, supra, is in point on the subject of indestructibili- 
ty. This case is discussed in Part IV, B, supra. The same is true of Williams v Bricker, note 71, 
supra, taken up in Part IV, D, supra. 

100. Note 37, supra. 

101. Note 73, supra; discussed fully in Part IV, E, supra. To the effect that the characteristic 
of alienability cannot be taken away from a vested remainder, see Newell v McMillan (also McMillan 
v Newell, 139 Kan. 94, 30 P. (2d) 126 (1934), holding that an attempted reservation (in the deed 
creating the remainder) of the right to sell or mortgage, did not render the title unmarketable. 
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2. Nonvested Remainders 

In Knutson v Hederstedt;™ the devise was from X to T, in trust for A 
for life, and then if A die leaving children, to those children, but if none, 
then to X’s “heirs then living”. During A’s life, X’s heir H quitclaimed to Q. 
After A died, H sued Q to quiet title, but Q prevailed, the court holding that 
the “contingent” remainder was alienable. 

It should be noted that this remainder was uncertain as to person, since 
the gift was to X’s “heirs then living” (that is, living at the time of A’s death, 
thus taking the case out of the Bunting v Speek situation and placing it with- 
in Purl v Purl). At common law, such a remainder would certainly not have 
been releasable, and it is doubtful whether it could have been conveyed by 
warranty deed by way of estoppel. Thus this case, in an opinion written by 
Mr. Justice Dawson, presents an enlightened point of view favoring mar- 
ketability and free transferability of title.’ 

Even though this remainder is alienable, it is still to be considered a non- 
vested remainder, since it probably did not possess the characteristics of her- 
itability and devisability during A’s life.’ 

McCartney v Robbins’® is in accord with the Knutson case. The court 
held that the remainder interest was alienable although uncertain as to per- 
son. To substantiate its holding, the court cited the statute which provides: 


“Conveyances of land, or of any other estate or interest therein, may 


be made by deed... .”" 


A statement in Miller v Miller’ to the effect that the words “estate or 
interest” in the statute included contingent interests, was adopted by the 
court here. The McCartney case is easier than the Knutson case, because here 
the remainder might have been held vested, though subject to be divested.’ 


Walker v Row’ presents another case of a nonvested remainder, uncer- 
tain as to person, but here the devise was to A for life, and at her death to be 
equally divided between 4’s living children. A and her living children con- 
veyed to Q, but Q’s title was held unmarketable, on the ground that the con- 
veyance by the living children would be ineffective to dispose of the potential 
interest of any child who might later be born to A. The case did not decide 
that “contingent” remainders uncertain as to person are inalienable, but 
merely that living members of a class could not convey the potential interests 
of unborn members. This would also have been true at the common law, and 
the decision on that point is sound. It may be distinguished from Knutson v 
Hederstedt' on the ground that there the remainder was to X’s heirs living 
at A’s death, and the class as a whole was fixed at X’s death, and thus neces- 
sarily at the time of the conveyance. 

102. 125 Kan. 312, 264 Pac. 41 (1928). 
103. It is the impression of the writer that no distinction should be drawn in such a case be- 
tween conveyances by quitclaim and conveyances by warranty deed. 
104. See Part V, D, 2, infra. 
. Note 18, supra; discussed fully in Part IV, B, supra. 
. Kan. R. 8S. (1923) 67-205. 
. 91 Kan. 1, 136 Pac. 953 (1913). 
. See Part IV, B, supra. 


. Note 24, supra. 
. Note 102, supra, and accompanying text. 
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Walker v Row is clearly a case of nonvested remainder, since the remain. 
der was nonheritable.™™ 


D. HeriraBi.iry 


1. Vested Remainders 


At common law, all vested remainders were heritable, whether vested 
absolutely, or vested subject to being totally divested (except where the divest. 
ing contingency makes inheritance impossible,’ and in such case it should 
be regarded as a nonvested remainder). The same rules prevail in Kansas, 

Thus, in Mastellar v Atkinson,” the devise was to A for life, and then 
to B in fee provided he pay a certain amount to C. B died without having 
paid C, and the heirs of the testator claimed the land as against B’s heirs, 
B’s heirs prevailed, the court holding that the remainder was “vested”, sub- 
ject only to the equitable charge, and therefore heritable. Undoubtedly this 
interest would have possessed the other characteristics, and may be regarded 
as a clear case of “genuine” vested remainder. 

In Hammond v Martin, a remainder which was subject to be divested 
only by death “before inheritance” leaving issue, was held to descend on the 
remainderman’s death without issue, the divesting contingency not occur- 
ring." 

A simpler situation is found in McLean v Stanley,* where the devise was 
to A for life, remainder to A’s children in fee. The Rule in Shelley’s Case 
not being applied, the only other question was whether the interest of A’s 
daughter D was heritable after A’s death. The court held that it was, and 
went further to say that D’s interest was vested at the testator’s death, sub- 
ject only to open and let in other members of the class. It is difficult to see 
substantial litigable question in the case, inasmuch as the only question was as 
to the heritability of the estate “in remainder” after it had vested in possession. 


2. Nonvested Remainders 


Some nonvested remainders are heritable; others are nonheritable. The 
usual determining factor is whether the particular remainder is certain or 
uncertain as to person. 

An example of a nonheritable nonvested remainder is found in Purl o 
Purl." There, the limitation was to A for life, and at A’s death to his chil- 
dren “if he has any living”, but if not, to B. A had several children, one of 
whom predeceased A. The heirs of that child were held to take nothing, as 
against the other children. The court said that the intention of the testator 
was to condition the remainder upon survival of the life tenant by the chil- 


dren—in other words, that the remainder was uncertain as to person during 
the life of A. 


111. Note 47, supra. As to its indestructibility, see Part V, B, 2, supra. 
112. As in Robertson v Wilson, 38 N.H. 48 (1859). 

113. Note 69, supra. 

114. Note 77, supra. 

115. For a more complete description of the case, see Part IV, E, supra. 
116. Note 53, supra, and accompanying text. 

117. Note 47, supra. 
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E. DevisaBiLiry 
The rules governing heritability of remainder interests should apply 
with equal force to the characteristic of devisability, for wherever an interest 
js heritable it is also devisable, and likewise wherever an interest is nonherita- 
ble it is also nondevisable. No Kansas cases have been found involving the 
characteristic of devisability. 


F. AVAILABILITY TO CREDITORS 


1. Vested Remainders 
Wherever a remainder is alienable, it should also be available to creditors. 
A statutory declaration of this principle is found in the Bankruptcy Act,’* 
which vests in the trustee title to all property which the bankrupt could by 
any means have transferred. The Kansas statute as to what property is sub- 
ject to execution provides: 


“Lands, tenements, goods and chattels, not exempt by law, shall be 
subject to the payment of debts, and shall be liable to be taken on execu- 
tion and sold, as hereinafter provided.”””* 


There are at least three Kansas cases where the remainder interest was 
made available to creditors. In Strom v Wood,'* the devise was from X to 
his widow for life or until remarriage, and then to “my children and heirs 
at law . . . and my wife”. The court held that the remainder interest of one 


child was subject to execution on a judgment, even though his interest was 
subject to be partially divested (by A’s remarriage). The purchaser took the 
defeasible interest of the debtor. 

In the case of Markham v Waterman,” the devise was from X to A for 
life, with a power of disposal, and then to X’s “children or their heirs”. There 
were several children living, and the court held that their trustees in bank- 
ruptcy succeeded to their interests, even though those interests could be de- 
feated by A’s exercise of the power. The court said: 


“The interest of the remainderman is one which he himself could 
sell, and of course the trustee of his bankrupt estate may sell it for him.” 


In both of these cases, the court said that the remainders were vested, 
and this is no doubt correct under the definitions and tests herein developed. 
Caple v Warburton’ presents the simple case of a devise to A for life, 
then to B for life, with a remainder over. It was held that B’s remainder for 
life was subject to execution sale. This is clearly a case of vested remainder. 


2. Nonvested Remainders 


On the question of availability of nonvested remainders to creditors, it 
would seem that the Kansas statute’* and the rules governing voluntary 


118. Section 70a (5). 

119. Kan. R. 8S. (19238) 60-3403. 

120. Note 41, supra. 

121. 105 Kan. 93, 181 Pac. 621 (1919). 

122. Note 19, supra. 

128. Note 119, supra, and accompanying text. 
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alienation should be applied with equal force. However, the case of National 
Bank v Barritt’** points in the other direction. In that case the devise was to 
A for life, and “after his death . . . to his widow”. The court decided that 
the devise created only a “contingent” remainder to A’s “widow”, and that 
therefore the remainder interest could not be sold on an execution sale dur. 
ing A’s lifetime to satisfy a judgment against A’s wife. The opinion is de. 
voted entirely to a determination of whether the remainder interest was 
vested or “contingent”, and the court having decided that the interest was 
“contingent”, thereupon abruptly concluded that the interest could not be 
reached on execution. 

It is submitted that the court might well have decided that even though 
the interest was nonvested, it could still have been taken on execution, in the 
light of the Kansas decisions’ allowing voluntary transfers of nonvested in- 
terests though uncertain as to person, and in the light of the Kansas statute” 
making “lands, tenements, goods and chattels” subject to sale on execution. 
Moreover, it seems impossible to discover any substantial distinction between 
voluntary and involuntary alienation. 


SUMMARY 


I. THe Rute in SHELLEY’s CAsE 


The Rule in Shelley’s Case is abolished by statute in Kansas as to fee 
simple interests given by will. The rule is still in force as to deeds. The rule is 


also applied to estates tail given by will, except where the court sees fit to 
give effect to the intention of the testator. The rule is of course not applied 
where one interest is legal in nature and the other equitable. 


II. THe Rute 1 Wu's Case 


The Rule in Wild’s Case operates in Kansas to create a co-tenancy in the 
life tenant and his children, where the children are living at the time of 
the devise. 


III. THe Rue in THE Eart or Beprorp’s Case 


The existence of the Rule in the Earl of Bedford’s Case is recognized in 
Bunting v Speck, but the rule is not applied in that case, nor in later cases. 


IV. Construction oF Various LimITaTIONs 

The Supreme Court of Kansas classifies remainders in the orthodox 
fashion, as either vested or contingent. The vested remainder in Kansas in- 
cludes both the unqualified (common law) type and the “genuine” (Bunting 
v Speek) type. There is also the vested remainder subject to total divestiture. 

The effect of the statutory abrogation of the Rule in Shelley’s Case is to 
leave the remainder to “heirs” a “genuine” vested remainder in the heirs- 
apparent, subject only to open and not subject to total divestiture. 

There are cases where the question is whether a devise creates an estate 
tail, on the one hand, or a life estate followed by alternative contingent re- 

124. Note 48, supra. 


125. See Part V, O, 2, supra. 
126. Note 119, supra. 
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mainders or by a vested remainder and an executory devise, on the other hand. 
If the testator is regarded as having intended the gift over on an indefinite 
failure of issue, an estate tail is created. If the testator is regarded as having 
intended the gift over on a definite failure of issue, the devise is construed 
to create a life estate with alternative contingent remainders. However, where 
there are remaindermen of the first alternative living (children of the life 
tenant), they should be held to be vested remaindermen, with an executory 
devise to the second alternative “remainderman”. Woodley v Howse is entire- 
ly out of line on the question of failure of issue. 

In cases where the question is whether the devise to remaindermen is 
upon a condition precedent (contingent remainder) or burdened with an 
equitable charge (vested remainder), the determining factor is, of course, 
what the court regards as the intention of the testator. 

Where provision is made for the remainderman’s predeceasing the life 
tenant, the Kansas cases are in a state of confusion. Williams v Bricker says 
that the issue (to whom the gift over was limited) take by purchase, whereas 
Stevenson v Stevenson holds that they take by descent. The latter case cer- 
tainly seems sound. 


V. CHARACTERISTICS OF REMAINDER INTERESTS 

Remainders are more intelligibly classified as either “vested” or “non- 
vested”, rather than “vested” or “contingent”. 

Vested remainders in Kansas have been held indestructible, alienable, 
heritable, and available to creditors. Such remainders are also undoubtedly 
devisable. 

Remainders which the writer has termed nonvested (called contingent 
at common law and in Kansas) are held indestructible, contrary to a seeming- 
ly very desirable policy of marketability. 

Nonvested (contingent) remainders are alienable in Kansas, even though 
uncertain as to person, and even though alienated by quitclaim deed. No 
cases have been found on alienability where the remainder is certain as to 
person, but such a remainder should a fortiori be held alienable. 

Nonvested (contingent) remainders uncertain as to person are nonher- 
itable. No cases have been found on heritability where the remainder was 
certain as to person. 

No cases have been found involving the characteristic of devisability of 
nonvested (contingent) remainders. 

Nonvested (contingent) remainders uncertain as to person are not avail- 
able to creditors. No cases have been found on availability to creditors where 
the remainder was certain as to person. 
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How the Integrated Bar Serves the Lawyer 


By Cuartes A. Bearpstey, of the California Bar 
Member of Executive Committee of A.B.A. 


An inclination and a willingness to render public service, with no thought 
of any reward except the reward that comes from a realization of service well 
performed, has long been a characteristic of members of the legal profession, 
This characteristic is a natural result of the lawyer’s training and experience. 

To a very substantial degree, this characteristic is the reason for the rapid 
growth, during the last few years, of an insistent sentiment in the legal pro- 
fession in favor of lawyers’ organizations that are endowed with governmental 
powers sufficient to enable the lawyers to do the things that they have long 
been endeavoring, with no great success, to induce existing governmental 
agencies to do. 

This sentiment has resulted in the enactment of legislation in one-third of 
the states creating within those states statutory or integrated bars. These statu- 
tory or integrated bars include within their membership every person who is 
authorized to practice law within the particular state. They are endowed with 
governmental power, sufficient to enable them to render effective public sery- 
ice, by raising the educational and moral standards of those admitted to the 
bar, by raising the moral standards of those theretofore admitted, by eliminat- 
ing from the profession those persons who are morally unfit to practice law, 
by improving the administration of justice, and by doing many other things 
that are calculated to give the public, individually and collectively, better legal 
service. In brief, these statutory state bars enable the lawyers to do the things, 
with reference to which voluntary bar associations can and do only agitate 
and resolve. 

The state bar acts are passed upon the theory that lawyers are state of- 
ficers, that their admission to practice is an appointment to a public office, and 
that together they constitute a department of the state government, charged 
with a large degree of responsibility for the proper administration of justice, 
as well as with the responsibility of rendering to the public adequate legal 
service. The state bar acts give these departments effective organizations that 
enable them to serve the public better. 

Obviously, the state bar acts are passed primarily for the benefit of the 
public. Otherwise, their passage could not be justified from a governmental 
standpoint. Obviously, also, the public is the chief beneficiary of the statutory 
bar. 

The lawyers make a substantial contribution of money and of time to 
and through the statutory bar—a contribution that is primarily a contribution 
made for the benefit of the public. Every member of the bar must pay annual 
dues. These annual dues vary in amount; in California, they are seven dollars 
and fifty cents. In addition to this contribution of money, the lawyers in each 
state bar state make a substantial contribution of services. In California alone 
approximately one thousand lawyers are contributing their services, without 
compensation, to the work of the state bar. Among those who thus serve with- 
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out compensation are the fifteen members of the board of governors, the seven 
members of the committee of bar examiners, the three hundred and five mem- 
bers of local administrative committees, approximately five hundred examiners 
who assist the local administrative committees in carrying on the work inci- 
dental to complaints against members and in disciplinary proceedings, and ap- 
proximately one hundred members of other committees. 

Do the members of the statutory bars receive any return for these contri- 
butions of money and of time? Is their reward limited to the satisfaction that 
naturally comes from a realization of public service well performed, coupled 
with their participation (in common with members of society generally) in 
the benefits conferred by the statutory bars upon the members of society 
generally ? 

Any thoughtful member of the bar, who is familiar with the functioning 
of a statutory bar, will give an emphatic affirmative answer to the first of these 
questions, and an equally emphatic negative answer to the second. 

While the primary benefits are the benefits conferred upon the public, 
there are incidental benefits enjoyed by the lawyers, which incidental benefits 
are real and substantial. 

Every lawyer who can “think without perspiring” knows that the bar is 
sorely in need of a larger measure of public respect; and he knows, if he will 
stop to think about it, that there is no sure or permanent way of gaining more 
public respect except by deserving more public respect. He knows further that 
the surest way of deserving more public respect is to eliminate from the pro- 
fession the numerically small number of lawyers who are morally unfit to 
practice law—morally unfit to be trusted with the lives, the property, the 
liberty and the happiness of the members of society, and whose misdeeds are 
the front page news that largely shape public opinion in reference to lawyers 
generally. The statutory bar is the most effective instrumentality yet devised for 
the purpose of getting rid of such members. Thus in California the annual rate 
at which lawyers have been suspended or disbarred, during the eight years 
since the state bar began to handle disciplinary proceedings, as compared with 
the rate during the seventy-seven years before the state bar was organized, 
shows an increase of six thousand percent. Thus the legal profession is made 
more worthy of respect, and therefore more respected. Thus there is gained 
by and for the legal profession, as a whole, that which greatly enriches the 
legal profession, without impoverishing any other group or any individual. 

The administration of justice is the instrumentality through which law- 
yers serve the public. Lawyers have an exclusive franchise to operate it, and 
to earn a living from their operation of it. It is unattractive and unsatisfactory 
to the public. Most members of the public prefer not to use it at all. They use 
it only as a last resort. Lawyers offer the public their services in operating the 
administration of justice; the principal commodity that lawyers have for sale 
is a ride in the administration of justice, a vehicle that is in such bad condi- 
tion that its need for improvement is generally recognized to be one of the 
greatest needs before the American people. 

The statutory bars are charged with the responsibility of improving, and 
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they are given the power to improve, the administration of justice. Such im. 
provement can produce an administration of justice that does not repel, but 
that is attractive to, the purchasing public. And such improvement will sub. 
stantially increase the public demand for lawyers’ services in operating this 
more attractive instrumentality. 


Thus lawyers, through the statutory bars, increase the demand for law. 
yers’ services by the simple device of making the administration of justice more 
attractive and more satisfactory to the purchasing public—by the simple de- 
vice of serving the public better. 


Lawyers are very much interested in combatting the unlawful practice 
of law, and other lay encroachments. The statutory bar is well adapted for 
the accomplishment of that purpose. 


The statutory bar is a representative, all-inclusive and authoritative organi- 
zation, through which the lawyers of the state bar can act, aggressively and 
effectively, in dealing with lay encroachments. Thus in 1934, when the Cali- 
fornia Bankers Association, with the active backing of a half dozen other 
powerful lay organizations, planned to circulate an initiative petition in order 
to secure an amendment to the state constitution so as to permit laymen and 
corporations to do many things that constitute the practice of law, the board 
of governors of the California State Bar, with the backing of the thirteen 
thousand lawyers of the state, with adequate finances, acted to protect not only 
the public but also the legal profession. And the result was a truce, the ap- 
pointment of a joint conference committee, and the signing and ratification 
of a treaty of peace, in which treaty layman and lawyer alike subscribed and 
pledged adherence to both law and ethics, as understood by the representa- 
tives of the statutory bar, and as applicable to bankers and lawyers in their 
mutual dealings. 

The statutory bar, therefore, is able to serve the lawyer, as well as the 
public, in combatting lay encroachments. 

Undoubtedly of more far-reaching importance, however, is the indirect 
influence of the activities of the statutory bar upon the lay encroachment 
problem. 

From a private standpoint, the practice of law is simply the purchase and 
sale of legal services. Whether those services are purchased from lawyers or 
from laymen, the public is the purchaser. The public, therefore, is a party to 
every lay encroachment. And, in the long run, the public will purchase its 
legal services from those who serve it best, or at least from those that the pub- 
lic thinks will serve it best, whether they be lawyers or laymen. 

If lawyers possess a large measure of public respect, the public will not 
only be willing to purchase, but it will insist upon purchasing, its legal service 
from lawyers. 

If the administration of justice is made attractive to the public, the public 
will purchase from lawyers the services rendered through the administration 
of justice, instead of exerting themselves to the utmost to find and to utilize 
substitutes for such services. 

In short, if lawyers serve the public better, the demand for lawyer's serv- 
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ices will be increased, and the substitutes offered by laymen will look less at- 
tractive when compared with what the lawyers have to offer. 

The integrated or statutory bar is the most effective instrumentality yet 
devised for the purpose of improving the quality of the services that lawyers 
render to the public. And, by the rendition of those public services, and as a 
necessary result thereof, lawyers as a whole are made more worthy of respect 
and more respected; and what they have to sell to the public is made more 
attractive, and consequently is more in demand. The most effective remedy for 
lay encroachments is an old-fashioned remedy; it was given by the Lord to 
Cain (Genesis, 4th chapter, 7th verse): “If thou doest well, shall thou not be 
accepted.” Through the statutory bar, the lawyers in one-third of the states 
of the union are doing “well” by the public, and as a consequence they are 
being “accepted”, respected, and patronized, by the public. 

And so we may answer the question, as to how the integrated bar serves 
the lawyer, by saying that it serves the lawyer in two ways, in both of which 
it serves him exceedingly well. It serves him directly, because it is a representa- 
tive and all-inclusive organization that is able to act aggressively and effectively 
in the protection, and in the advancement, of the interests of the lawyer. But 
its greatest service to the lawyer is indirect; its greatest service to the lawyer 
is incidental to, is the natural by-product of, and is measured by, its service 


to the public. 
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Involuntary Bankruptcy Applied to Partnerships 


By James M. McDermott, Washburn Law School 


Under the provisions of Section 5 of the Bankruptcy Act of 1898, a part. 
nership may be adjudged a bankrupt, as a distinct legal entity (Meek v. Centre 
County Banking Co. et al., 268 U.S. 426, 45 S. Ct. 560; In re Bertenshaw, 157 
F. 363; In re Samuels, 215 F. 845), where it can be said to have committed any 
one of the acts of bankruptcy specified by the state (Francis v. McNeal, 228 
USS. 695, 32 St. Ct. 701; In re Meyer, 98 F. 976; In re Bertenshaw, 157 F. 363, 
17 L.R.A. (N.S.) 886); and accordingly it has been held that even a solvent 
partnership may be so adjudged if it makes an assignment for the benefit of 
creditors (West Company v. Lea, 174 U.S. 590). The bankruptcy law has been 
held not to apply to a partnership engaged chiefly in farming, in view of Sec- 
tion 4 which exempts individuals principally engaged in that occupation (H. 
D. Still’s Sons v. American National Bank et al., 209 F. 749), although it may 
apply where only one member of the firm is chiefly engaged in farming and 
therefore could not be adjudged individually (In re Duke & Son, 199 F. 199). 
The act of bankruptcy alleged must be the act of the partnership, but it need 
not be actually committed by all of the partners (In re Stovall Grocery Co., 
161 F. 882; Yungbluth v. Slipper, 185 F. 773). 

Adjudication of bankruptcy against a partnership is not prevented by the 
insanity or infancy of one of the partners (In re Dunnigan, 95 F. 428; In re 
L. Stein & Co., 127 F. 547; Jennings v. Stannus & Son, 191 F. 347); nor by the 
non-residence of one or more of the partners of the district or state in which 
the proceedings are brought (In re Flaherty, 265 F. 741). Nor is it prevented 
by the fact that the partnership may not have any assets to be subjected to 
bankruptcy proceedings. A firm is subject to bankruptcy when there appear 
to be any firm debts remaining unsatisfied, although the assets have been to- 
tally used up and the firm has been dissolved and has ceased to do business 
(In re Levy, 95 F. 812; In re Hirsch, 97 F. 571). 

Section 5a provides that a partnership may be adjudged a bankrupt “dur- 
ing the continuation of the partnership business, or after its dissolution and 
before the final settlement thereof.” “Continuation” of the partnership means 
its actual status as a firm, as distinguished from a status created by estoppel 
against one of the partners. A partnership in fact must be shown, and a mere 
holding out is not sufficient to sustain proceedings (In re Pinson & Co., 180 
F. 787). As to “final settlement,” mere dissolution is not settlement, nor is the 
fact alone that all the assets are gone. A partnership is subject to adjudication 
so long as there are any undistributed assets or unpaid debts (Holmes v. Baker 
& Hamilton, 160 F. 922), and existence of unpaid debts alone has been held 
sufficient even though the debts be outlawed, provided there remain rights of 
contribution among the partners to be settled; but these debts must be debts 
of an actual partnership, not of a partnership by estoppel or holding out (In 
re Pinson & Co., 180 F. 787). 

This section of the Bankruptcy Act does not expressly specify under what 
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circumstances and by whom a partnership may be thrown into bankruptcy. 
As to these matters, reference is had to the sections regarding individuals, and 
the provisions of those sections are followed in view of the policy of treating 
partnerships as “persons” for the purposes of bankruptcy; but there is no 
authority in the act to make an adjudication against a partnership upon an 
involuntary petition filed by one of its members (Meek v. Centre County 
Banking Co., 268 U.S. 426). 

Section 3b provides that the petition may be filed against a person “who is 
insolvent”. It is generally held that a partnership is insolvent when the total of 
its assets and the total of the assets of all its individual members in excess of 
individual debts together are insufficient to pay its debts; but there is some 
dispute as to how far the solvency of the individual partners affects the solven- 
cy of the firm, and as to whether a firm can be insolvent while any one of its 
members is solvent. There is on the one hand a line of cases which hold that 
insolvency of all of the partners is essential to insolvency of the partnership, 
on the ground that each partner is liable “insolido” for all of the partnership 
debts. The substance of the theory is that if one of the partners is solvent, it 
means that his estate is sufficient to pay all of the firm debts in addition to his 
own individual debts, and therefore that the firm is able to pay and is solvent 
(In re Blair, 99 F. 76; Vaccarro v. Security Bank of Memphis, 103 F. 436; 
Davis v. Stevens, 104 F. 235; In re Perley & Hays, 138 F. 927; In re Bertenshaw, 
157 F. 363, dissenting opinion; Tumlin v. Bryan, 165 F. 166; Titus v. Maxwell, 
281 F. 433). On the other hand, in the case of In re Bertenshaw, 157 F. 363, 
there is propounded and followed the theory that insolvency of the individual 
partners is not essential, because a partnership is a “person” distinct from its 
individual members, and its property and debts are therefore distinct from 
individual property and debts. In the opinion, the court says: 


“The partnership does not own, can not assign, or apply to the part- 
nership debts, the individual property of its members, nor is it liable for 
their debts. The most that a creditor of a partner can secure from a part- 
nership or from its property is the excess of the latter after the partner- 
ship debts have been paid. The partners and their individual property 
are to a limited extent, to the extent of the excess of their individual 
property over their individual debts . . . sureties for the debts of the 


partnership.” 


But, speaking for the United States Supreme Court in the case of Francis 
v. McNeal, 228 U.S. 695, 33 S. Ct. 701, Mr. Justice Holmes said: 


“. .. the fact remains as true as ever that partnership debts are debts 
of the members of the firm, and that the individual liability of the mem- 
bers is not collateral like that of surety, but primary and direct, what- 
ever priorities there may be in the marshaling of assets. The nature of 
the liability is determined by the common law, not by possible interven- 
tion of the bankruptcy act. Therefore ordinarily it would be impossible 
that a firm should be insolvent while the members of it remained able 
to pay its debts with money available for that end. . . . It would be an 
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anomaly to allow proceedings in bankruptcy against joint debtors from 
some of whom, at any time before, pending, or after the proceeding, the 
debt could be collected in full.” 


Likewise, there is controversy as to whether there can be an adjudication 
against a partnership as an entity without an adjudication against the mem. 
bers as individuals. First, it is clear that the jurisdiction of the bankruptcy 
court attaches only upon showing of an actually existing partnership con. 
stituting a legal entity at the time of filing of the petition. For certain bank- 
ruptcy purposes, a partnership is treated as a distinct entity separate from the 
individuals who are its members, and therefore an adjudication of the partner- 
ship as a bankrupt, apart from and in addition to the adjudication of the in- 
dividual partners, is essential to the jurisdiction of a court of bankruptcy to 
administer the partnership property (In re Meyers, 96 F. 408; In re Mercur, 
122 F. 384; In re Bertenshaw, 157 F. 363; Mills v. Fisher & Co., 159 F. 897). 
The bankruptcy of a partnership must be founded upon a petition specifically 
directed against it, asserting a definite statutory act of bankruptcy, and re- 
sulting in an adjudication against the partnership itself, irrespective of and 
in addition to any that may be made against the individual partners. Accord- 
ingly, where all partners are adjudicated bankrupt, but no adjudication against 
the firm, as such, is made, the individual trustee has no authority to interfere 
with the assets of the firm (Amsinck v. Bean, 22 Wall. 395; American Steel 
& Wire Co. v. Coover, 30 L.R.A. (N.S.) 787). 

The general rule is that a partnership owns its property and owes its 
debts apart from the individual property of its members and apart from their 
individual debts, and may be adjudged a bankrupt irrespective of any adjudi- 
cation of the partners individually (Fidelity Trust Co. v. Gaskell, 195 F. 865); 
although there is at least one case which holds that, in view of the impossibility 
of the firm being bankrupt while one or more of the partners is solvent, since 
the partners are each individually liable for the firm debts, an adjudication of 
bankruptcy against a partnership necessarily is an adjudication against each 
of the partners (Bear v. Liberty National Bank of Roanoke, 285 F. 703). As a 
corollary to this rule, the weight of authority seems to be that an adjudication 
against the partnership will subject the separate estates of the partners, as well 
as the firm property, to administration in the firm proceedings. Though a 
partner be not subject to bankruptcy proceedings individually, the court of 
bankruptcy has jurisdiction to take possession of his property and to admin- 
ister the same so far as necessary to a settlement of the partnership estate 
(Dickas v. Barnes, 140 F. 849; In re Samuels & Lesser, 207 F. 195). Where the 
act of bankruptcy charged is one which involves the insolvency of a firm, there 
can be no adjudication against it unless it and all of its members are insolvent, 
and although the adjudication be against the partnership only, the estates of 
all the partners are drawn into the proceedings for administration (In re 
Hansley & Adams, 228 F. 564; Francis v. McNeal, 228 U.S. 695). Assuming 
that it is necessary to partnership bankruptcy that all partners be insolvent, 
it is not necessary that they be previously adjudicated, for bankruptcy and 
insolvency are not the same thing; and where only a part of the members 
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have been adjudicated individually, the estates of those not adjudged are also 
drawn into the proceedings (In re Hansley & Adams, 228 F. 564; Ft. Pitt 
Coal & Coke Co. v. Diser, 239 F. 443). Nor is it necessary that a secret or 
dormant partner be made a party defendant, although the court has no juris- 
diction to administer upon the estate of such partner without declaring him a 
bankrupt or finding him insolvent (In re Kenney, 97 F. 554). 

In the above cited case of In re Samuels and Lesser, 207 F. 195, Second 
Circuit, this doctrine, though followed, is criticized; and in the case of In re 
Bertenshaw, 157 F. 363, Eighth Circuit, it is squarely opposed. According to 
the opinion of Judge Sanborn in the latter case, reading all the clauses of Sec- 
tion 5 of the Act together, the true and reasonable construction is that the 
partnership property is to be administered, and the non-adjudged estates 
drawn in, when and only when the unadjudicated solvent partners consent. 
Where those partners do not consent, they, and not the court, have the right 
to administer both classes of property, the inference being that non-adjudged 
individual estates are not to be drawn in automatically and by sole virtue of 
adjudication against the firm. 

But this reasoning is overruled in Francis v. McNeal by the language of 
Mr. Justice Holmes: 


“,.. we should infer from S. 5, clauses c through g, that the assump- 
tion of the Bankruptcy Act was that the partnership and individual 
estates both were to be administered, and that the only exception was 
that in h, ‘in the event of one or more, but not all of the members of a 
partnership being adjudged bankrupt.’ 

“In that case naturally the partnership property may be administer- 
ed by the partners not adjudged bankrupt and does not come into bank- 
ruptcy at all except by consent. But we do not perceive that the clause 
imports that the partnership could be in bankruptcy, and the partners 
not. The hypothesis is that some of the partners are in, but that the firm 
has remained out, and provision is made for its continuing out. The 
necessary and natural meaning goes no further than that.” 


Section 5b of the Act provides that the creditors of the partnership shall 
elect the trustee when the firm is adjudicated bankrupt. In other respects, the 
provisions of the statute regarding individual estates govern. The statute in- 
tends that the partnership trustee shall act also for the individual partners 
and there is no authority for electing separate trustees for the individual 
esates (In re Coe, 154 F. 162). The bankruptcy court has power to appoint 
separate trustees for a bankrupt partnership and a bankrupt member thereof; 
but such power is exercised only in cases of peculiar necessity (In re Wood, 
248 F. 246). A firm and the partners may be adjudicated independently of 
each other, and a subsequent firm trustee will not displace a previous individ- 
ual trustee (In re Deadwyler, 292 F. 510). 

Under the terms of the statute, where a partnership and its members are 
adjudicated bankrupt, a separate account is to be kept of the partnership 
property and of the individual property (In re Eberhardt, 2 F. (2d) 778) and 
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debts are to be charged against each account respectively according to their 
nature. The real nature of the transaction from which a debt has arisen may be 
shown for the purpose of determining whether a debt is provable against the 
firm or against the individual partners (In re Stevens, 104 F. 323; Davis y, 
Turner, 120 F. 605). It has been held that notes signed by the bankrupt part. 
nership, though one of the partners is not primarily liable thereon, are prima 
facie debts provable against the firm (Lamoille County Nat. Bank v. Stevens 
Estate, 107 F. 245; Merchants Bank of Grenada v. Thomas, 121 F. 306; In re 
Speer Bros., 144 F. 910); and where notes are made by the bankrupt firm 
and endorsed by an individual member of that firm, also a bankrupt, they are 
debts provable against both firm and individual estates (Buckingham v. First 
Nat. Bank of Chicago, 131 F. 192; In re McCoy, 150 F. 106; Robinson v. Sea- 
board Nat. Bank, 247 F. 667). Likewise, where the individual partner is joint 
maker with, or surety for, the partnership (Bank of Reidsville v. Burton, 259 
F. 218). On the other hand, joint or joint and several obligations of the part- 
ners are not partnership debts and therefore are not provable against the firm 
assets (In re Weisenberg & Co.. 131 F. 517; In re Nashville Laundry Co., 240 
F. 795), and notes signed by members of the firm, not purporting to be firm 
obligations, are not provable even though given by partners for money put 
into the firm as capital (Strause v. Hooper, 105 F. 590; In re Jones, 116 F. 
431). Nor is a note given by one partner for buying out a retiring partner's 
share (In re Stoddard Bros. Lumber Co., 169 F. 190; Mock v. Stoddard, 177 
F. 611). Nor a direct contribution by a partner to the capital of the firm (In 
re Floyd & Co., 156 F. 206; In re Effinger, 184 F. 728). Nor, by implication, 
the claim of a secret or silent partner (Rush v. Lake, 122 F. 561). Though an 
individual debt assumed by the firm is provable against the firm assets where 
there is sufficient consideration (Kelsey v. Munson, 198 F. 841), the assump- 
tion must be with the knowledge and consent of the creditor (Hibbard v. 
McGill, 129 F. 590). Tort liability for an act done in the course of the part- 
nership business, for the benefit of the firm, is not provable against the part- 
ners individually (Reynolds v. New York Trust Co., 188 F. 611; Schall v. 
Camors, 251 U.S. 239); but where one member commits the act, and the 
other members have knowledge of it and acquiesce, the liability is provable 
against both partnership and individual estates (In re Jordan & Blake, 2 F. 
319). Regardless of their nature, debts accruing before formation of the part- 
nership are not provable against the partnership estate (Hibbard v. McGill, 
supra.). 

As to whether certain property is to be included in the partnership assets or 
in the individual assets, the common law rules of distinction and identity are 
followed. It has been held that although all of the partnership capital has 
in fact been contributed by one partner, it nevertheless represents firm assets 
and not assets of the individual partner (Buckingham v. First Nat. Bank of 
Chicago, 131 F. 192). So, also, where real estate is purchased with firm moncy 
and is used in the partnership business, it constitutes a part of the firm assets, 
though legal title be in the individual partners (In re Lawrence, 5 F. 349; In 
re Groetzinger, 127 F. 814). 
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The Act provides that the net proceeds of the partnership assets are to be 
applied first to partnership debts and the net proceeds of the estate of the 
individual partner are to be applied first to individual debts, and any surplus 
in either fund may then be applied to any deficiency which may occur in 
the other (In re Wilcox, 94 F. 84; In re Janes, 133 F. 912; Sargent v. Blake, 
160 F. 57). Under this rule, the partnership and individual creditors must 
look first to their own respective funds for payment, and neither may come 
in on the fund of the other till the other has been satisfied therefrom (In re 
Wood, 248 F. 246; Titus v. Maxwell, 281 F. 433). The statutory rule applies 
not only to adjudication of the partnership as such, but also to adjudication 
of one partner individually. Creditors of the partnership will not be entitled 
to receive anything out of the separate individual estate until the individual 
creditors are paid in full, even though there be no firm assets (In re Wilcox, 
94 F. 84); and the fact that the partnership debts have been reduced to judg- 
ment does not change this rule of distribution (In re Hacker & Co., 225 F. 
869). However, the United States Government is not bound by the rule. Where 
it has a claim against the individual partner, it is entitled to priority of satis- 
faction out of partnership assets, and vice versa (Lewis, Trustee v. United 
States, 92 U.S. 618). 

Partnership creditors have an equitable lien upon partnership property 
for payment of partnership debts; but individual creditors have no lien, either 
in equity or at common law, upon individual property as against firm credi- 
tors. Their right depends altogether upon the bankruptcy statute (In re 
Mosier, 112 F. 138). Creditors on joint obligations of the partners can not share 
equally and on a par with firm creditors (In re Weisenberg & Co., 131 F. 517); 
but creditors on joint and several obligations of partners for firm debts may 
share in the individual estates on a par with individual creditors (In re Hack- 
er, 225 F. 869; Robinson v. Seaboard Nat. Bank, 247 F. 667; Annotation 10 
A.L.R. 851; 39 L.R.A. (N.S.) 391 Note). A partnership debt is still provable 
against the individual estate although there be no individual surplus, because 
the provability of a debt depends upon the nature of the liability and not 
upon the existence of assets for its satisfaction (In re Bates, 100 F. 263). But 
the fact that there are no partnership assets and no solvent partners does not 
allow firm creditors to come in on individual assets along with individual 
creditors and before the individual creditors have been satisfied in full (Farm- 
ers & Mechanics Nat. Bank v. Ridge Avenue Bank, 240 U.S. 498). 

Where one or more but not all of the partners are adjudicated bankrupt, 
while the partnership itself is not in court, those partners not adjudged are 
obliged to wind up the affairs of the firm as soon as possible and to account 
for the various interests therein of the bankrupt members (Marnet Oil & Gas 
Co. v. Staley, 218 F. 45). This provision reserves to the unadjudicated partner 
the right to close up the partnership business (Francis v. McNeal, 228 U.S. 
695). It is not a right merely conferred by the bankruptcy statute, but is an 
inherent right which the court of bankruptcy must recognize; and where the 
non-adjudicated partner elects to wind up the partnership affairs, the trustee 
of the bankrupt partner can not interfere. But the liquidating partner is bound 
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to report to the bankruptcy court the remainder of assets to be distributed, 
and is bound to pay over the bankrupt’s share to the bankrupt’s trustee (Mills 
v. Fisher & Co., 159 F. 897; In re Junck & Balthazard, 169 F. 481). This provi. 
sion is exceptional and can not be construed as affirmative authority for the 
administration of firm assets in individual proceedings (In re Mercur, 122 F, 
384; In re Ceballos & Co., 161 F. 445). It is limited to cases in which the firm 
is not adjudicated, and does not apply in cases where a partnership is com. 
posed of two members and one is adjudicated and the other not. In cases of 
this kind, the bankruptcy court may draw in and administer the property of 
the non-adjudged partner to the extent necessary to pay the debts of the part- 
nership (Armstrong v. Fisher, 224 F. 97). 

Partnerships are entitled to, and may be denied, discharge the same as 
individuals; and it has been strongly intimated if not held by the United 
States Supreme Court that a partnership discharge results in the discharge of 
each of the partners from individual liability for firm debts (Francis v. Mc- 
Neal, 228 U.S. 695). But it does not work a discharge from liability for in- 
dividual debts unless the respective partner be adjudicated individually (Hor- 
ner v. Hamner, 249 F. 134). 

There is conflict as to the effect of an individual discharge upon partner- 
ship debts of a firm of which the bankrupt was a member. It has been held 
that where there are firm debts and firm assets, the individual discharge does 
not operate to release the bankrupt from firm debts (In re Meyers, 97 F. 757). 
It is also held that where’ there are no assets and all partners are insolvent, 
the firm debts are discharged in individual bankruptcy (In re Meyers, 96 F. 
408). Some courts hold that individual discharge does not affect firm debts 
unless they are scheduled in the individual proceedings (In re Carmichael, 
96 F. 594; In re Morrison, 127 F. 186); and conversely this leads to what is 
thought by Remington to be the true doctrine, that a discharge individually 
operates as a discharge from liability for firm debts, provided that they have 
been duly scheduled, irrespective of whether or not there are any firm assets 
(In re Laughlin, 96 F. 589). The theory is that, in view of the settled rule that 
partnership debts are provable debts of each partner individually, the creditors 
of the partnership are also creditors of each partner and that firm debts are 
therefore discharged by individual proceedings (In re Kaufman, 136 F. 262). 

A partnership may be barred from discharge by the commission of any 
one of certain acts, the same as an individual, and it may be so barred by the 
act of one partner if that act be within the scope of the partnership business 
(In re Schultz, 109 F. 264; Strang v. Bradner, 114 U.S. 555). However, after 
adjudication of the partnership, an individual partner may receive his dis- 
charge, although the partnership and the remaining partners be not discharg- 
ed, if he has not participated in the act barring the others (In re Harrell, 


263 F. 954). 
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Legislation and Agreements, Recent Procedural 
Developments and Participations by Lawyers 


in Unauthorized Practice* 


By Sran.ey B. Houck, Minneapolis, Minn. 
Chairman, Committee on Unauthorized Practice of Law of A. B. A. 


We come now, ladies and gentlemen, to the anticlimax of the morning 
session. As is often the case, I find myself holding the bag. Brother Jackson 
was to speak upon Legislation and Agreements. As I have said, he is ill; his 
doctor forbade him to make the trip here. I shall have to touch briefly upon 
his subject as well, also touch briefly upon the subject which I assigned myself. 

Before I do that and perhaps as an anticlimax to what Brother Case has 
said, | want to show you the September number of the Unauthorized Prac- 
tice News, a few copies of which are here, if you are interested in it; I want to 
show you the headline on the front page; it was taken from the Boston 
Herald of August 3oth. It reads, “Massachusetts Attorney General institutes 
wholesale prosecutions of illegal practitioners in the State. Investigation reveals 
that collection agencies, automobile service companies and others take large 
toll illegally”. That was on the front page of the Boston Herald of August 30th. 

The assistant attorney general, Mr. Coleman, was quoted as saying “among 
other things our investigation shows the present activities of hundreds of col- 
lection agencies in recent years have been nothing short of amazing. They 
have collected more than one million dollars a year in fake charges and costs 
which they have saddled on to the backs of debtors, chiefly among low 
salaried persons.” 

That is the type of publicity we need in connection with the illegal practice 
of law. 

To show the effectiveness of that sort of thing; this article also says, 
“Alarmed by the investigation; half the collection agencies of the State have 
gone out of business in Massachusetts since the Attorney General’s investiga- 
tion began”. There is nothing more direct, nothing more effective than that 
sort of thing, nothing places the bar in better and higher esteem of the public. 


LEGISLATION AND AGREEMENTS 

Mr. Jackson was going to talk upon Legislation and Agreements, and I 
want to talk very, very briefly upon that subject; hit only the high spots. Since 
the American Bar Association’s committee was organized, we have given a 
great deal of thought and attention to the question whether legislation for the 
elimination of illegal practice of law, is desirable or effective and we have 
unanimously and consistently, ever since we considered the subject, reached 
the conclusion that it is not; that legislation ought to be avoided, if such a 
thing is possible, and we think it is possible. 

First; whenever legislation is proposed, it usually undertakes to define the 


*Address delivered at Regional Conference of American Bar Association Representatives, in con- 
junction with the annual meeting of the Missouri Bar Association, Springfield, Mo., September 28, 1935. 
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practice of law. We believe it is no more possible to accurately or appro. 
priately define the practice of law than it is to define undue influence, good 
faith, or terms of that sort. The definition is likely to be either too broad of 
too narrow. If it is too narrow, it leads the lay public to believe they can do 
things which as a matter of fact they can not lawfully do; if it is too broad, 
we still have the question of interpreting what the broad language means and 
we have to resort to the courts for that. If we have to resort to the courts at all; 
why not let the courts handle the entire matter ? 


SOMETHING MORE SERIOUS 


But there is something more serious. Just so surely as the bar undertakes to 
propose legislation to regulate and define and describe the practice of law and 
the manner of its elimination, you draw the attacks of numerous lay groups, 
who resort to publicity, both by way of speeches and addresses to legislative 
committees and by way of newspaper publicity, which directly charge the bar 
with all of the things that Brothers Case and Clark have referred to; selfish 
and sordid motives, and nothing else. 


Then begins an avalanche of exceptions. The bankers want certain excep- 
tions, the realtors want exceptions, notaries public want exceptions; each 
group wants some exception eliminating certain phases. Often times in the 
pulling and hauling and jockeying which goes on in the Legislatures, these 
exceptions creep into the law, to confound us later. 

You have only to examine the legislation on the statute books upon that 
subject to-day and you will find hardly a single instance of a law upon the 
subject without some exception which emasculates and renders nugatory 
much of what the bar attempts. 

That brings up another subject. Extreme bitterness is engendered between 
the lay organizations that feel they are being interfered with by this legis- 
lation. Speeches by Governors of the States, speeches by Presidents of Cham- 
bers of Commerce, speeches by various others, attacking the bar for their 
selfishness, their lack of public interest, their lack of regard for the public 
welfare. Then when you get the law, you have practically nothing. It creates a 
worse situation than existed before. I have heard of numerous instances, as 
Chairman of the American Bar Committee; where laws have been passed 
containing these exceptions, whereupon the bar, having obtained the passage 
of the law, in the view of the layman, proceeds to go into court and have the 
exceptions declared unconstitutional as legislative interference with judicial 
functions; and we are charged with double-crossing the very people, who upon 
our giving them these exceptions, allowed the law to be passed. You can see 
the situation. 

There are numerous decisions in our courts now, the most important of 
which are recent decisions by the Supreme Judicial Court of Massachusetts 
and the Supreme Court of Rhode Island; which make it perfectly clear that 
the whole question of what constitutes the illegal practice of law, the pro- 
cedure and machinery for eliminating it, is entirely and solely a judicial 
question, and the legslature has nothing to do with it. If the legislature does 
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anything, it is merely advisory and collateral in its effect. The matter is one for 
the courts. Why then should we waste our time; arouse the hostility, arouse 
the animosity, be the victims of charges of this type, when as a matter of fact 
we have the whole solution within the judicial department. 

Therefore the American Bar Association, in each of its reports during its 
entire existence has urged local bar associations not to attempt to legislate 
upon this subject, because a much more effective and satisfactory method exists 
outside of calling upon the legislature. 


AGREEMENTS 


Now I want to turn hurriedly to the question of agreements; I do not want 
to make the mistake of making too broad and too sweeping a statement; but 
there can not be any such thing as an agreement between the bar and any lay 
organization with respect to what constitutes the practice of law and what the 
lay organization may or may not do. This is clearly obvious. If the lawyers 
reach an agreement and happen to cover all the things which constitute the 
illegal practice of law, of course that is all right. The agreement means 
nothing. You have merely agreed that the law is what the law is. If, however, 
the bar in its lay agreements leaves out something which is the practice of law 
or in substance says to the lay organization you do something, illegal though 
it may be; there is no way to enforce or carry out that agreement. Any lawyer, 
any layman, any one—the Court itself on its own motion—may proceed 
against the act which we have agreed the layman may do. Therefore I say, 
and I think I have made it clear, there can not be any agreement as to what 
constitutes the practice of law; that is a matter exclusively for judicial deter- 
mination. If you agree that something is so that isn’t, or something isn’t so 
that is, you have no binding force or effect. 

That brings up something that has been suggested by Mr. Case. Conference, 
discussion, round-table arguments, however hostile it may seem to be for the 
moment, is educational in character, tends to make these people see that they 
haven’t the rights they think they have and leads to a much more effective 
result than does any agreement. 

We of the American Bar asociation feel that no lay organization, no lay 
group, no lay practice, ought to be proceeded against until there has been 
a full, frank discussion between the laymen and the lawyer group and every 
effort has been made to show them what they can properly do and can not 
properly do; and get them to go with us, work with us; co-operate with us; 
and show them, as we can show them in every instance, that what the law- 
yers are asking them to do is in the public interest. 


I am going to make an illustration that is a broad one. In Minnesota to-day 
we are investigating the activities of a man on the Iron Range, who solicits 
nothing but outlawed obligations. He is a specialist in collecting outlawed 
obligations. He is a layman. Our information is that he tried to collect by 
solicitation and contact in the usual method; if he doesn’t succeed he prepares 
a summons and complaint and signs the name of a lawyer who doesn’t exist to 
it; a non-existent person. Can you think of anything that is more effective 
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from the publicity standpoint than letting the public know that is what the 
bar is stopping and show the public detriment and the public harm that fol. 
lows from that sort of thing. So I say there isn’t a single instance where the 
bar group can’t go to a lay group and show that lay group that if the issue 
comes before the public the lay group will be shown up in a manner they 
won’t want to be and won’t dare to be shown. 

Therefore I say conference, discussion, publicity of the sort we have referred 
to, and not legislation, is the solution of the problem, and will go far to restore 
the public esteem for the judicial profession. 


So much for that. As you realize, I am hitting only the high spots; I merely 
want to get across these ideas to you. 

Now I come to the thing I am interested in myself. I assigned the topic, 
Participation by Lawyers in Unauthorized Practice of the Law and Recent 
Procedural Developments. 

I am just going to brush over the question of practice by lawyers and, to 
illustrate the point, use an extreme illustration again. 


PARTICIPATION BY LAWYERS IN UNAUTHORIZED PRACTICE 

If lawyers do not participate in, cooperate with or facilitate the illegal prac- 
tice of law, it wouldn’t exist an hour. The present illegal practice of law is due 
almost entirely to the participation somewhere in the process of lawyers. How? 
Well, just the other day in Minneapolis I rode home from town with a lawyer 


representing an insurance company. There had been a proceeding where a 
group of lawyers representing creditors of an insured had raised the defense 
of illegal practice on the part of a lay insurance adjuster. The name of the 
lay adjuster was Hitchcock. The attorney for one of the insurance companies 
involved was on the car, and I asked him whether he had the check from the 
insurance company for the amount of the loss. He said he had. I said, “who 
is it payable to”; he said, “to Hitchcock and the insured”. I said. “are you 
going to deliver that check”; and he said, “why, yes, what else can I do”; | 
said, “if you do I am going to file charges with the Ethics Committee against 
you for the illegal practice of law”. 

He was astonished, of course, until I explained to him that the mere delivery 
of that check enabled the man Hitchcock to practice law illegally; if that 
check was not delivered he could not continue to practice law. I need not 
elaborate upon the hundreds of instances in which lawyers, doing these little 
things facilitate the illegal practice of law. It is perfectly plain that a lawyer 
has no right to deliver a check, that the insurance company has no right to 
make a check payable in that manner; if that is stopped there would be no 
illegal practice of law in a very short time. 

The acts of collection agency lawyers, acts of adjusters for insurance com- 
panies dealing with lay adjusters, the acts of layers for jobbers, railroads, 
bureaus, things of that sort, are things that make possible the illegal practice 
of law. 

There is something in that connection that I want to emphasize. The public 
are not damn fools. They won’t go to a layman ordinarily for legal advice, they 
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know better than that, they want better legal advice than the unlicensed lay- 
man can give. The reason they are willing to go to laymen is because as a gen- 
eral proposition somewhere in the background there is a lawyer lurking, giving 
advice to the layman which he is passing along; unless the man knows that 
somewhere in the background there is competent legal advice he won't take 
advice from the layman; he is too smart to do it. 

So I say practically all of our problems can be eliminated if we can get rid 
of the lawyer who lends aid and counsel to the layman engaged in unauthor- 
ized practice. 


RECENT PROCEDURAL DEVELOPMENTS 


As to Recent Procedural Developments: I think we have been very foolish 
in the way we have gone about this problem of eliminating the unauthorized 
practice of law. You in Missouri have come closer to the correct solution than 
has been the case anywhere else. 

This question, when you come down to it, is not a question of the illegal 
practice of law, it is a question of the proper administration of justice, because 
as I said, there isn’t a single instance where the public isn’t hurt. 

For instance, take the illustration I gave you of the man on the Iron Range. 
Isn’t the public perfectly justified in saying, “you owe us the duty to prevent 
that sort of thing”. And I think we do owe it the duty; I think our courts owe 
it. You have read the collection agency letters undoubtedly where they set 
forth, “we will sue you”, and this or that or the other thing, setting forth the 
most exaggerated and unfair and unreasonable and distorted manner of things 
that are going to happen if a fellow is sued. Is it not a matter of concern for 
the administration of justice that people of the type that those letters go to 
should not get that idea of justice. There isn’t any justice as set forth by them. I 
say the courts owe it to the public to see that that distorted picture of what the 
administration of justice involves doesn’t get into the hands of the sort of people 
that it gets into. Why should we have to row up hill, with an adversary pro- 
ceeding, plaintiff and defendant, the taking of testimony, arguing out of legal 
points, in order to make our courts see that justice is properly administered. It 
is their duty, they have the affirmative duty, they are the ones that are charged 
with the proper administration of justice. 

We, as officers of the court, can very properly be called upon to do some of 
the work and assist in the proper administration of justice, nevertheless I feel 
sure that I am not exaggerating when I say that certainly the sole and only 
duty of determining when and how justice is properly administered is not 
upon the bar, a mere arm or officer of the courts; it is upon the courts them- 
selves. 

Now the Supreme Court of Rhode Island in a recent decision said that it was 
its duty to see that justice was properly administered in Rhode Island. Not 
long ago an attorney in Washington, D. C., saw that twenty-two actions had 
been started by a landlord, signed by the landlord’s agent, a realtor. These 
cases were filed in municipal court. This lawyer went right into court, moved 
the dismissal of those twenty-two actions; he didn’t start injunction or con- 
tempt proceedings, he moved the dismissal of the actions on the ground that 
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the court had no jurisdiction; and the court promptly dismissed the twenty. 
two. There is an example of direct, straightforward action, with full CO-oper- 
ation of the court. 


Judge Burch, over in Kansas, in a decision rendered there in a concurring 
opinion said he didn’t consider the question whether injunction was the 
proper remedy had anything to do with the case or was at all important. He 
said all that was necessary to do was for Mr. Dupuw to get up in court some 
morning, and say that John Jones was unlawfully practicing law, and having 
that information the Court will take necessary steps to stop it. 


Down in Ohio not long ago a court was petitioned by lawyers of the district 
to appoint one of its own judges to determine to what extent law was being 
unlawfully practiced in that district, and to report to the remainder of the 
court. The judge was appointed, made the investigation; when he got through 
he cited in those he had found by reason of his investigation to be illegally 
practicing law; they were ordered to cease and desist. 

In Cleveland, another district in the same state; they have what they call a 
continuing proceeding; Docket number 26 or whatever docket number it 
happens to be in; In Re Unlawful Practice of Law. 

That proceeding never ends; it is a continuing proceeding; in which they 
bring in John Jones dispose of him; bring in Richard Roe, dispose of him; go 
on to John Doe, dispose of him; whenever anything comes up it is handled in 
this proceeeding; it is handled expeditiously, handled accurately and correctly. 
These are direct proceedings, not circuitous proceedings, to bring about the 
elimination of the illegal practice of law. 

We owe the courts the duty I believe, to save all the circumlocution, to save 
ourselves all of the expense, difficulty and long drawn out trouble by taking 
direct measures to ask the court, where the duty lies to see that justice is 
properly administered, to see that these things are stopped. 

Now another illustration. Why is it that realtors want to draw deeds, con- 
veyances, leases; things of that sort? Is he vulnerable. He certainly is. Does he 
want publicity, showing why it is a public injury, why it is against the public 
welfare; why he should be stopped. No, he does not. He has just one interest. 
He wants to close the deal, because his commission depends upon it. Why 
does he want to draw the conveyances for both parties? To keep them from 
getting any advice upon legal or other questions which might prevent that 
deal from going through. That is his sole interest; that interest is an interest 
that is directly contrary to every public interest, contrary to the public welfare. 

Why does the banker want to draw the will and the trust agreement? 
Why does he want to avoid any attorney for the testator or trustor? Because 
there is drawn into the question shall this be revocable or irrevocable. He 
wants it irrevocable; so long as it is revocable, it may be only a very short time 
until the matter is out of his hands. 

What shall his compensation be? Wouldn’t he rather fix it himself than 
have somebody else participate in the negotiations? Doesn’t he want the 
broadest possible powers, rather than limited powers that may be in the 
interest of the trustor or testator? And so on down the line. 
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As I said, not a single instance of illegal practice exists that can not be 
eliminated ; if given the proper publicity; given conference and discussion that 
convinces the layman that it is illegal; given the proper diffusion of knowledge 
to the public that such practice is contrary to their interests and to the public 


welfare. 
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Comments Upon Certain Theories of Legal Cause 
By Epwarp D. Ossorn, Washburn Law School 


Liability arising out of negligence implies consequences for which the 
actor is legally responsible. The problem of liability naturally resolves itself 
into two parts: (1) The existence of an actual causal relation between the 
wrongful negligent conduct and the harm. (2) The existence and application 
of restrictive rules limiting the consequences for which the actor is liable. 

Causation is a familiar relational concept arising from intuition rather 
than reasoning. Its content is that of efficient action, an unanalyzed and un- 
escapable idea of an “effect”, an activity or change in the outside world which 
we intuitively feel to be connected with the action which merges in it or is 
terminated by it. The concept of causation thus naturally arising is not identi- 
cal with the derivative reasoned idea of a necessary antecedent, referred to in 
the comment upon sec. 431 of the Restatement of Torts as cause in the “philo- 
sophic sense”. We assume necessarily the existence of an objective reality cor- 
responding to our judgments of efficient causation. 

There is a marked distinction between active causation and passive non- 
prevention. It is customary to speak of the consequences of an omission, but 
there is no relation of efficient causation involved, merely failure to prevent. 
The purpose of affirmative duties is prevention, a wrongful omission imposes 
liability because it permits that to occur which otherwise would have been 
prevented. That the omission be a necessary antecedent is essential to liability, 
but that is not causation in the ordinary sense. In cases of active misconduct 
the problem is quite different. There liability depends upon efficient causa- 
tion. There may be such causation in spite of the fact that the act is not a 
necessary antecedent. One can readily conceive of it, though other causes 
would have produced the same effect had the act not been performed. (See 
Restatement, Sec. 432.) 

The Restatement says little about actual causation in general. It is con- 
cerned primarily with “legal” causation, the entire special relation essential 
to liability. A certain awkwardness of statement and reasoning arises at times 
from the emphasis laid on “cause” rather than “consequence”. The customary 
procedure has been to start from the harm and trace back the causal relation 
to the actor’s conduct. It might lead to a clearer understanding of the prob- 
lem to reverse the operation and pass from the act to its consequences, for 
the problem is really one of choosing among consequences. 

The definition in sec. 431, which specifies merely the presence of the 
“substantial factor” relation and the absence of any special recognized ground 
excluding liability, is hardly adequate. The doctrine of the Restatement might 
more fully be summarized as follows: The fundamental requisite of liability 
is a relation of actual causation such as to make the harm an actual conse- 
quence of the wrongful act or omission. Liability for such consequences may 
be restricted, however, by the operation of certain principles of limitation, the 
most important of which are: 
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(1) Limitation to consequences which fairly fall within the scope of the 

risk. (Sec. 430, comment.) 

(2) Non-liability for consequences in the bringing about of which the 

act or omission is not a “substantial” factor. (Secs. 431-433.) 

(3) Non-liability where a “superseding cause” intervenes. (Secs. 440, 

et seq.) 

The relative importance of the doctrine of “superseding cause” in the 
scheme of the Restatement may appear from the fact that fourteen sections 
are devoted to it, forming, with the accompanying comment, approximately 
one-half of the entire space devoted to “legal cause”. Considerations of time 
and space, however, prevent discussion of that doctrine here. 

(1) Negligence involves an unreasonable risk of harm. The fundamental 
principle of liability for consequences is that it should be coextensive with 
the risk. The scope of the risk is, in the first place, limited with respect to the 
persons endangered. It is sometimes said that the duty, whether negative or 
affirmative, is owed only to the persons thus endangered; hence, liability for 
resulting harm extends only to such persons, to those who may happen to be 
so situated or circumstanced as to be within the apparent effective range of 
the conduct. Locality and space here become material. The risk may consist 
solely of likelihood of harm of some limited type or arising through a par- 
ticular kind of occurrence or condition (hazard), both bearing upon the de- 
gree of the risk and its seriousness. To many it has seemed just that the extent 
of liability should depend upon the scope of the risk with which the actor 
is faced. Such was the view of the majority in the Palsgraf case (248 N.Y. 
339), and it has been adopted and followed by the Restatement. (Sec. 430, 
comment; see also sec. 281, comment). In the case of statutory duties, the rule 
takes a different form. Liability for a particular harmful consequence exists 
only when it is within the general preventive purpose of the statute. (See Re- 
statement, sec. 281, comment f, sec. 286.) 

To the actor at the time of action the nature and extent of the risk is 
ordinarily presented in a vague and indefinite way. He realizes the existence 
of a danger, without definitely grasping what it involves. A complete and 
exact picture is lacking; there is merely a hazy glimpse of what is possible, 
centered perhaps about a few more clearly seen and defined possibilities. 
After the event, the question is whether the particular consequence can fairly 
be said to fall within the dimly defined scope of the risk. 

(2) The “substantial factor” limitation is less rational in theory and more 
uncertain in application, it is probably incapable of statement in definite 
terms. Its apparent purpose is to prevent carrying liability for consequences 
to an unreasonable length. 

In the comment upon sec. 431 of the Restatement a rather strained and 
fanciful explanation of the rule is given. A “substantial factor” is described 
as a cause whose efficiency in producing the harm is such as to lead reason- 
able men to regard it as a cause in the “popular sense”, which sense is said to 
include to some extent the additional idea of “responsibility”. Causes which 
are not “substantial factors” are represented as having an effect so insignifi- 
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cant that “no ordinary mind would think of them as causes” a “merely negligi. 
ble” effect. The attempted identification of “substantial factor” with true 
cause in the “popular sense” seems to rest upon a misunderstanding of the 
common conception of cause. In fact, the “substantial factor” of the Restate- 
ment closely resembles “proximate cause” as understood by Andrews, J, 
(Palsgraf v. Long Island R. Co., 248 N.Y. 339). The latter is described as a 
more or less arbitrary limit placed upon general liability for consequences, on 
mixed grounds of convenience, public policy and a rough sense of justice, a 
line which must be drawn somewhere as expediency may indicate. Properly 
understood, the “substantial factor” limitation seems to be sound; sec. 433 and 
the comment thereon present a valuable discussion of the considerations 
which should influence the judgment in applying the rule. But prominent 
among the relevant factors are “relative importance” among contributing 
causes, “predominant” or “negligible” influence of a cause, “insignificance” 
of the effect, “highly extraordinary” character of a result. These considera- 
tions involve vague impressions, indefinite and undefinable, general impres- 
sions almost instinctively formed from the entire circumstantial setting of 
the case. 

In truth, the problem of “legal cause” cannot be solved by the applica- 
tion of neat and definite formulae. It is futile to attempt to ascertain in this 
manner the limits of fair and reasonable liability. That is a matter for the 
sound judgment of the tribunal under all the circumstances of the individual 


case. Sound principles and considerations there may be to guide the judg- 
ment, but not rigid specific tests to displace it. 
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«American Bar Association Notes 


By Wit Suarrotn, Director of the National Bar Program 
COORDINATION OF THE BAR GOING FORWARD 


With the adoption of a series of resolutions at the Los Angeles meeting 
recommending the creation of a more representative organization for the 
American Bar Association, and giving to the Coordination Committee a man- 
date to develop and present a concrete plan for carrying out these objectives, a 
definite step forward was taken which is being actively followed up. 

Several tentative plans will be offered to the Coordination Committee of the 
American Bar Association, the committee of its General Council on Coordin- 
ation, and the sub-committee of the Executive Committee, all of which will 
meet together the last of October for the purpose of changing the “coordin- 
ation of the bar” from a phrase into a concrete proposal. The first formal plan 
submitted is one prepared by Mr. Jefferson P. Chandler, chairman of the Coor- 
dination Committee, and Mr. Guy R. Crump, a member of the General 
Council, both from California, in consultation with a number of the leaders 
of the California bar. It provides for the creation of a Board of Governors with 
a representative from every state, and a House of Delegates, the powers of 
which would be largely advisory, composed of delegates from state and local 
bar associations on the basis of the number of their members belonging to the 
American Bar Association. This general set-up was endorsed by a resolution 
passed at the meeting of the State Bar of California on September 20th, and is 
based to a large extent upon California’s own experience with a bar organiza- 
tion governed by representatives of the various districts in the state. 

At the same meeting, President Ransom of the American Bar Association 
delivered an address in which he stated as essentials of a desirable plan for 
national organization that the state associations, and perhaps also the active 
locals should be given the right of representation in a House of Delegates, with 
adequate powers; that without sacrificing the essentials of deliberation and the 
representative system the method of nomination and election of officers of the 
Association should be such as to assure the membership the right and a practi- 
cable opportunity to participate in the elections made; that the new machinery 
should not be too complex; that the vitality and attractiveness of the annual 
convention should be preserved, and that the new structure should be such as 
to encourage all elements in the profession to participate heartily in the 
activities of the Association. This address contains a lucid statement of the 
elements of the problem of national organization and the objectives sought. 
It should be read by every lawyer interested in the future of the profession. 
A copy has been sent to every member of the American Bar Association and 
one will be furnished to any lawyer who makes a request for it to the Asso- 
ciation at 1140 North Dearborn Street, Chicago, Illinois. 

At a regional meeting of bar representatives from fourteen states, held in 
Springfield, Missouri, a week after the California State Bar convention, as a 
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part of the annual session of the Missouri Bar Association, further evidence was 
given that the national bar organization was receiving thoughtful considera. 
tion in many places. The keynote of the meeting was sounded by Mr. James 
E. King of St. Louis, the chairman of the Missouri Bar Committee on National 
Coordination, when he advocated ultimate federalization of the American 
Bar, and said: 


“Missouri believes that the time has come for what has been called the 
‘adoption of a definite principle and a willingness on the part of all 
existing associations to accept structural changes, if necessary, which the 
principle may imply,’ so that the bar of America may render better serv- 
ice to the lawyer and the public. We aim to cultivate the sympathy and 
support of all practicing lawyers in this state, pursue to success the 
activities undertaken, and retain the support of the Court to our volun- 
tary efforts until all our groups are united into a common bond of union 
prepared to enter an official league of states when directed under the 


guidance of a national leadership sponsored by the American Bar Asso- 
ciation.” 


The sentiment of others who spoke was that the time for action had arrived 
and that lawyers everywhere were looking to the American Bar for a plan 
in which their aspirations for a representative national organization would be 
realized. 

Following the meeting of the coordination committees which has been 
referred to, a conference of the General Council and the Executive Committee 
will be held in January for the purpose of considering proposed changes in the 
structure of the American Bar Asociation, and it is planned that sometime 
during the spring a representative conference of bar association delegates will 
be called and a definite proposal will be laid before them. Finally, at the 
Boston meeting next year such necessary amendments to the constitution and 
by-laws as are decided on will be presented and acted on. 

The participation and advice of state and local bar associations in charting 
the course to be followed, will be welcomed and is most necessary if the final 
result is to be a fair representation of professional opinion over the country. 


KEEP YOUR EYES ON MISSOURI 


With the dramatic intensity of a well constructed play, the fight in Missouri 
against lay agencies engaged in the unauthorized practice of law is driving 
toward a climax. By virtue of rules of the Supreme Court adopted last year, 
bar committees appointed by the court in each of the thirty-eight judicial 
districts of the state, in addition to disciplinary powers, are given the authority 
to investigate and to cause prosecutions to be instituted against laymen or lay 
agencies practicing law illegally. The State Chairman of these committees, Mr. 
Boyle G. Clark of Columbia, has stated in no uncertain terms that he intends 
to allow no quarter to agencies which are engaging in the work of lawyers 
without having passed a lawyer’s qualifications or without being subject to the 
ethics of the legal profession. In this atmosphere, the session of the Missouri 
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regional conference already mentioned, devoted to Unauthorized Practice, 
arranged by the American Bar Association Committee on that subject and 
resided over by its chairman, Mr. Stanley B. Houck, attracted wide interest. 

The battle lines in Missouri have been sharply drawn in reference to col- 
lection agencies engaged in practices alleged to be unethical, and a suit has 
been filed by the Attorney General against the C. S. Dudley Company which 
will be in the nature of a test case and will probably be carried to the Supreme 
Court of the United States. Certain collection and adjustment agencies have 
designated an agent to act as a treasurer for funds to carry on the litigation 
and he has issued an appeal for an initial amount of $7,000, which has been 
budgeted $2,000 to Missouri and $5,000 assessed ratably to other parts of the 
country. The Advisory Committee, which is in the nature of an Executive 
Committee for the thirty-eight bar committees of Missouri, has issued a state- 
ment to the effect that it will not for the present proceed against any lay col- 
lection agency which agrees that after November rst it will meet certain condi- 
tions set forth in the committee’s statement. These include an agreement not 
to solicit accounts for collection and not in any way to act as an intermediary 
between a creditor and a lawyer. Other cases are pending in the state and 
the matter of law lists is also being very actively investigated by the Advisory 
Committee. 

Developments of importance to the whole country may be expected. Keep 
your eyes on Missouri! 
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Editorial 


Cooperation, coordination, integration—call it what you will, but the law- 
yers of the country are becoming bar conscious. They are beginning to realize 
that team work wins. The lawyer is beginning to realize that he has a re- 
sponsibility to his profession and to the community, as well as to his client. 
Each day more are joining hands to help pull the load. The lawyer is begin- 
ning to see in accomplishment the results of cooperation. The legal profession 
is beating back to a high place in public estimation by a unified action. 

The time is rapidly approaching when there will be no place in the pro- 
fession for the lawyer who blithely accepts the benefits obtained for him by 
bar associations and yet who refuses to contribute either his time or money 
to assist in the work. The membership roll of this Association reflects the 
personnel of those who are doing their part. Let us start now to increase the 
names on that roll for 1936. 
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(Case Notes 


PAROL EVIDENCE TO VARY TERMS OF A WRITTEN LEASE— 


Glaves leased a garage to Madden, the written lease specifying a monthly rental of 
$45. Glaves died, and an agent of the heirs agreed with Madden to reduce the rent to $25 
monthly—Madden paying at that time to the agent $50 as rent for two months. Plaintiff 
purchased the property after discussing the matter of renting the garage at $25 with 
Madden, who stated he would pay no more. Later Madden tendered a check for $100 on 
which was written “for four months’ rent.” Plaintiff cashed the check and obtained the 
money. The action is to recover the balance of rent claimed to be due under the written 
lease, on the theory that the agreement changing the monthly rent was invalid for want 
of consideration. The court held that rent was changed, and that the tenant was legally 
bound to pay at the rate of $25 per month. Sutherland v. Madden, 142 Kan. 345, 46 
Pac. (2d) 32. 

Simply stated, and variously applied, is the familiar rule that parol evidence is not 
admissible to vary, alter, or modify a written instrument. Dean Wigmore in his treatise 
on Evidence, Vol. 4, paragraph 2425, page 3408 and following, discusses the process of 
“embodying the terms of a legal act in a single memorial”—that is, integration into one 
documental unity. The result of the process is that the scattered parts of the act, in their 
former shape, have no longer any legal effect. After reduction into a “single memorial,” 
all other utterances of the parties on that topic are legally immaterial, as a matter of sub- 
stantive law, for the purpose of determining what are the terms of the act. The most usual 
controversy in regard to the parol evidence rule arises in cases of partial integration, 
where a part of the transaction has been embodied in a written document, the remainder 
left in some other form. In such case, the rule is applicable to so much of the transaction 
as has been so integrated, but not to the remainder, and the intent of the parties governs 
the application of the formula. Dean Wigmore says that the chief and most satisfactory 
test of whether or not parol evidence is admissible to prove a disputed term of the con- 
tract is simply whether or not the particular element of the alleged extrinsic negotiation 
is dealt with at all in the writing. An extrinsic agreement as to the amount of rent, 
with which the case noted concerns itself, must be, by this test, ineffective, since the 
parties have expressly dealt with the matter in the lease. 

The general rule rests on the assumption that a single transaction has been embodied 
in a single document. All distinct and separate transactions may therefore be established 
and availed of, whenever they are in themselves valid. A transaction subsequent in time 
is always a separate transaction. The rule of exclusion can apply in such circumstances 
only when the later agreement is by some rule of law invalid. As a result of the logical 
necessity that the modifying agreement be in itself a valid contract, the majority of juris- 
dictions adhere to the rule that an agreement modifying the rent provision in a written 
lease must be supported by consideration to be availed of. Julian v. Gold, 214 Cal. 74, 
3 Pac. (2d) 1007, (1931); Cérrano v. Shoor, 118 Conn. 86, 171 A. 17, (1934). 

The consideration required need not be adequate to the promise, but it must be of 
some value in the eyes of the law. So, a landlord’s agreement to accept reduced rent in 
consideration of the tenant’s agreeing to make no further complaint about a leaking roof, 
was held founded on sufficient consideration, in Tashjion v. Karp, 277 Mass. 42, 177 N_E. 
816 (1931). The tenant’s surrender of part of the premises was held sufficient in Theo- 
philahas v. Costello, . . Tex. Civ. App. . ., 54 S.W. (2d) 203, (1932). Parrish v. Haynes, 
62 Fed. (2d) 105, (1933) held unenforceable for want of consideration an agreement to 
reduce rent, as to rent already accrued, where it was not executed by full payment of the 
reduced sum, and where the tenant’s implied promise to go into bankruptcy was shortly 
afterwards withdrawn. In Messer v. Dupy-Burke Realty Co., 147 So. 193 (1933), the court 
held a modification of rent agreement in a written lease in consideration of tenant’s pay- 
ing past-due rent within a specified time, supported by sufficient consideration. Other 
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cases regarding the sufficiency of the consideration required are collected in 43 ALR. 
1461, cited by the Kansas court in the opinion of the case noted. 

It is axiomatic in the law of contracts that performance or agreement to perform a 
pre-existing legal or contractual duty does not raise a consideration sufficient to support 
a contract. Yet in an early case in Indiana, Sargent v. Robertson, 17 Ind. App. 411, 46 N, 
E. 925, (1879) the court held in a case involving a parol reduction of rent reserved in a 
lease, that where one party to the contract refuses to perform unless the other makes 
certain concessions, the agreement of the other to make such concessions may be held 
valid as founded upon his unwillingness to see the contract to an end, which is sufficient 
consideration to support the later agreement. The Nebraska court, in Brown v. Wright, 
65 Neb. 661, 91 N.W. 580, (1907) held that the terms of a written lease may be changed 
by a subsequent parol agreement for reduction of rent, which requires no new considera- 
tion, on the theory that the same consideration which existed for the old agreement is 
imported into the new agreement which is substituted for it. More recently, in Atwood y, 
Hayes, 139 Okla. 95, 281 Pac. 259, (1929) the Oklahoma court held that the fact that 
the lessee would not have remained in possession under a written lease unless the rent 
was reduced, was sufficient consideration for a reduction. The court in its opinion empha- 
sized the particular circumstances of the case—a business depression making the rent 
reserved exorbitant, and the fact that the subsequent agreement was contained in writings, 
in which case consideration is presumed, in Oklahoma, as reason for the holding. The 
same reasoning would apply under the Kansas statute if the modifying agreement were 
in writing. Kan. Rev. St. 1923, section 16-107. 

The Kansas case noted goes even further, in dicta at least. It holds squarely that a 
subsequent parol agreement may be shown to modify the written lease by proof of a rent 
reduction. The facts disclose the same “consideration” found in the Oklahoma case—that 
the tenant talked with the purchaser of the reversion, and stated that he would not 
continue with the contract unless the rent was reduced. There is the corroborative 
circumstance that the plaintiff accepted and cashed a check “for four months’ rent” at 
the reduced figure. Yet the cases hold that where the lessor has accepted reduced rent for 
a period of several months under an agreement to do so, the lessee is not thereby 
relieved from paying the amount reserved in the original lease, for the remainder of the 
term. Winer v. Williams, 165 Tenn. 190, 54 S.W. (2d) 723, (1933). The objection of 
lack of consideration is not available when the agreement to reduce rent is executed. It is 
executed only when it has been fully carried out by payment of all rent due under the 
modifying agreement for the term of the lease. Where the agreement has been partially 
executed, however, it is binding on the landlord so far as it has been executed, precluding 
recovery of any sum allowed as rebates. Julian v. Gold, 214 Cal. 74, 3 Pac (2d) 1007, 
(1931). 

The court cites as a basis for its decision, Ely v. Jones, 101 Kan. 572, 168 Pac. 1102, 
(1917) which is obviously not in point. That case involved a contract for the sale of 
land. The answer pleaded a recission, and the evidence was that the vendee had surren- 
dered the contract and possession, in consideration of the vendor’s agreement to rescind 
and waive payment of that which remained due. The decision is an application of the 
rule that the parties to a contract may at any time rescind it in whole or in part by mutual 
consent, and surrender of their mutual rights is sufficient consideration. To the same 
effect is Strickland v. Woods Bros. Industrial Corp., 141 Kan. 114, 40 Pac. (2d) 365 
(1936), also cited in the court’s opinion. 

The problem arises differently in Brown v. Cairns, 63 Kan. 693, 66 Pac. 1033, (1901). 
In that case the plaintiff had leased to the defendant for ten years, at $1000 rental for 
the first five years, $1500 for the last five. Before the end of the first year, the defendant 
informed the plaintiff that he couldn’t continue with the lease, and the plaintiff agreed 
to remit $250 from the rent due the first two years if defendant would keep on with 
the lease. The defendant later abandoned the lease, and the court held that the plaintiff 
could recover the rent remitted. The opinion is brief, and the reasoning of the court is 
not divulged. One can only conjecture regarding the basis of the decision. 
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The only other Kansas case in point is Hurlbutt v. Butte-Kansas Co., 120 Kan. 205, 
243 Pac. 324 (1926). In that case plaintiff rented to defendant under a mining lease. 
There was an agreement that the defendant was to repair at a cost of about $1000, and 
have the use of the premises rent free for one year. The defendant occupied and placed 

anent improvements of the value of $3000 upon the property. The plaintiff there- 
after agreed to waive the rent. In an action for rent, evidence of the waiver was admitted. 
The court said: “Treating this as a waiver of rent, a consideration is not necessary in all 
cases to Support a waiver, it being a mere voluntary relinquishment of a known right. 
Even if consideration be required, there is nothing in the law to prevent the plaintiff 
from regarding permanent improvements previously made greatly in excess of the sum 
originally contemplated as being sufficient consideration for a waiver of the payment 
of rents.” In support of this proposition, the court cites Brick Co. v. Oil Co., 79 Kan. 603, 
100 Pac. 631 (1909), the syllabus of which reads as follows: Where A owns the gas 
rights in a tract of land, and B owns the oil rights in the same, together with the right 
to drill and case wells thereon, and B drills, cases, and equips a well which proves to 
be a gas well, and A with knowledge of the facts, undertakes and agrees to pay B 
the actual cost of drilling, casing, and equipping the well, the contract is supported 
by sufficient consideraton, and A can recover thereon. 

It is well established, as a general rule, that consideration to support a contract must 
be present or future, not past. The Hurlbutt case apparently over-looks this distinction. 
But even assuming that the decision in the Hurlbutt case is sound, it should be noted 
that that case involves a waiver of all rent, while the case noted involves a new agree- 
ment for reduced rental payments. Sutherland v. Madden may be regarded as establishing 
as law in this state that no consideration is necessary to suppagt an agreement for reduc- 
tion in rental, which may be shown to vary the terms of a written lease—Darvene G. 
Anperson, Kansas University Law School. 


RELEASES IN TORT CASES—to What Extent Binding— 


Plaintiff's arm was fractured as a result of a fall caused by ice on the outside stairs 
of the apartment where he was living. Plaintiff was treated by the defendant, a physician 
admittedly carefully chosen. As a result of the defendant’s negligent treatment plaintiff 
lost the use of his arm. Plaintiff brought an action against the Kleinheins, the owners 
of the apartment, and later dismissed the action with prejudice and settled for a small 
sum. Then the plaintiff brought this action against the defendant for malpractice. As a 
defense the defendant pleaded the release of the Kleinheins. 

HELD: The release given by the plaintiff to the Kleinheins covered the negligence 
of the defendant and released him of liability for damages occasioned by his malpractice. 
Paris v. Crittendon (1935), 142 Kan. 296, 46 Pac. (2d) 633. 

The court bases its decision on the proposition of law that, the negligence of the 
person who caused the original injury is considered in law as the proximate cause of 
damages flowing from the negligence of the physician and holds him liable therefor. 
Keown v. Young (1919), 129 Kan. 563, 283 Pac. 511; Hooyman v. Reeve (1919), 168 
Wis. 420, 170 N.W. 282. 

The decision in this case is the result of applying a purely legalistic doctrine to the 
facts presented. It is based on the thought that had the case gone to the jury the court 
would have instructed that the injury resulting fram the malpractice of the defendant 
would have been recoverable from the Kleinheins. C. J. Johnston dissents from the 
majority opinion giving two reasons why he cannot agree with the other judges: (1) the 
Kleinheins were not liable for the negligence of the defendant because they were not 
joint tort-feasors, and (2) the dismissal of the action against the Kleinheins does not 
amount to an adjudication of negligence on their part. In other words there was no 
original wrongdoer in this case who could be released from liability for a wrong. The 
Kleinheins were simply people who were willing to buy peace. 

Apart even from these two considerations, there are several other thoughts which add 
weight to the dissent and show further why this case should not have been decided on 
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such purely legalistic reasoning. The courts have avoided extending the benefits of a 
release to other persons than those who are parties to it whenever they have a chance 
to base the decision on some other principle. 

In the cases where the negligence of the physician causes a new injury, or one that 
is not merely an aggravation of the original injury, the cases hold that the original injury 
is not the proximate cause, even though caused in exactly the same way, that is by the 
negligence of the physician chosen to treat the original injury. Purchase v. Seeley (1918), 
231 Mass. 434, 121 N.E. 413, 8 A.L.R. 503; Wheat v. Carter (1919), 79 N.H. 150, 106 
Atl. 602; Piedmont Hospital v. Truitt (1933, . . . Ga. . ., 172 S.E. 237. 

In cases where the original wrongdoer is an employer who settles with the injured 
person under the compensation laws, the courts refuse to follow the doctrine on the 
grounds that such a settlement is on contract. Why this is a material distinction is hard 
to see since the reason back of the doctrine is that the injured party should not have 
more than one recovery for his injury. Moeser v. Shunk (1924), 116 Kan. 247, 226 Pac, 
784; Benson v. Sioux Falls Medical & Surgical Clinic (1934), ...S.D.. ., 252 N.W. 
864; McGuigan v. Allen (1925), 165 Minn. 390, 206 N.W. 714; Hoehn v. Schenk (1927), 
221 App. Div. 371, 223 N.Y.S. 418; Book v. City of Henderson (1917), 176 Ky. 785, 197 
S.W. 449; Viita v. Dolan (1916), 132 Minn. 128, 155 N.W. 1077, L.R.A. 1916D, Ann, 
Cases 1917E, 678. 

In a release where the releasor reserves all rights against all others who are also 
responsible for his injuries, some courts say that the intention of the parties was to 
execute a covenant not to sue, and will therefore give the release this interpretation. 
Edens v. Fletcher (1908), 79 Kan 139, 98 Pac. 784, 19 L.R.A. (ns) 618. Gilbert v. 
Finch (1903), 173 N.Y. 455, 66 N.E. 133, 61 L.R.A. 807, 93 Am. St. Rep. 623. 

Ordinarily a release covers only matter which may fairly be said to have been within 
the contemplation of the parties at the time of its execution, and therefore it is a question 
of fact whether or not a release given to one tort-feasor is a bar to a suit against another 
who is also liable for the releasor’s injury. Wheat v. Carter (1919), 79 N.H. 150, 106 
Atl. 602; Dunn v. Alexander (1920), 104 Neb. 628, 178 N.W. 215, Bland v. Lawyer 
Cuff Co. (1918), 72 Okla. 128, 178 Pac 885; Southwestern Gas & Electric Co. v. Wil- 
liams 1935), ...C.C.A... .. Tex. 76 Fed. (2d) 49. 

Alabama has modified the legalistic doctrine of the principal case by statute, requiring 
that a release is to have effect according to the intention of the parties. Code 1907, sec. 
3973; Wright v. McCord (1920), 205 Ala. 122, 88 So. 150. 

A few states have refused to recognize this proposition of law. They hold that the 
release of the original wrongdoer does not release other wrongdoers who are also liable for 
the releasor’s injuries unless the releasor has received full satisfaction for his injuries. 
Staehlin v. Hochdoerfer (1921), . . Mo. . ., 235 S.W. 1060; Louisville Gas & Electric Co. 
v. Beaucond (1920), 188 Ky. 725, 224 S.W. 179; Waterman Fouke Lumber Co. v. Miles 
(1924), 135 Miss. 146, 99 So. 759; Menking v. Larson (1924), 112 Neb. 479, 199 N.W. 
823; City of Tulsa v. McIntosh (1923), go Okla. 50, 215 Pac. 624; Secord v. St. Paul, 
M. & M. Ry. Co. (1883), 18 Fed. 221. 

Two states have abolished the doctrine by statute. One state is Mo. R.S. 1929, sec. 3268. 
Burton v. Joyce (1930), . . Mo. App. . ., 22 S.W. (2d) 890. The other state is W. V. 
Code 1932, (55-7-12), sec. 5481. Leisure v. Monongahela Valley Traction Co. (1920), 85 
W. Va. 346, 101 S.E. 737; Conley v. Hill (1934), . . .W. Va... ., 1174 S.E. 883. 

Even in absence of the special circumstances mentioned in C. J. Johnston’s dis- 
senting opinion, cases involving releases should be handled in a practical, equitable, and 
just manner along the suggested lines instead of according to a strictly legalistic formula. 
The decision of this case makes it necessary to look to the legislature for relief from this 
harsh proposition of law.—Gerratp KotTerman, Kansas University Law School. 


LIBEL—Status of Candidates for Office— 


The Supreme Court of Kansas has again informed us that those who value their 
reputations should not become candidates for public offices. In Majors v. Seaton, (1935) 
142 Kan. 275, 46 Pac. (2d) 34, a candidate for a municipal office was accused by a news- 
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per of having questionable connections with a public service company. In a suit for 
damages for libel the plaintiff recovered but the Supreme Court reversed this holding, 
saying, “... in the situation here presented, it was the right, if not the duty of the de- 
fendant to call to the attention of the citizens of Manhattan the facts which he honestly 
believed to be true, together with such comment thereon as was reasonably connected 
therewith, for the purpose of enabling the electors to vote more intelligently at the com- 
ing election, and if it all was done in good faith, the publication was privileged even 
though some of the statemeats might be untrue and derogatory to the character of the 
candidate.” 

Kansas has stubbornly clung to this so-called “liberal view”. State v. Balch (1884), 
31 Kan. 465, 2 Pac. 609; Coleman v. MacLennan (1908), 78 Kan. 711, 98 Pac. 281, 20 
L.R.A. (NS) 361, 130 Am. St. Rep. 390; Good v. Higgins (1916), 99 Kan. 315, 161 Pac. 
673; Majors v. Seaton, supra. A few other states are with Kansas on the minority side. 
Eagan v. Dotson (1915), 36 S.D. 459, 155 N.W. 783; Snider v. Leatherwood (1932), - - . 
Tex... . 49 S.W. (2d) 1107; Briggs v. Garrett (1886), 111 Pa. 404, 2 Atl. 513, 56 Am. 
Rep. 274; Children v. Shinn (1915), 168 Ia. 531, 150 N.W. 864; Carpenter v. Bailey 
(1873), 53 N.H. 590; Shurtleff v. Stevens (1879), 51 Vt. 501, 31 Am. Rep. 698; Marks 
v. Baker (1881), 28 Minn. 162, 9 N.W. 678. In Pattangall v. Mooers (1915), 113 Me. 412, 
94 Ad. 561, L.R.A. 1918E, 14, the Maine court tries to straddle the fence. In Arizona 
Pub. Co. v. Harris (1919), 20 Ariz. 446, 181 Pac. 373, the “liberal rule” is rejected, but 
in a dictum in Connor v. Timothy (1934), ... Ariz. . . ., 33 Pac. (2d) 293, this rule is 
indorsed. However, as was admitted by Justice Burch in Coleman v. MacLennan, supra, 
the great weight of authority is the other way. In the “strict” majority view the state- 
ments of the rule vary but the general result is to extend the immunity only to comment 
and not to statements of fact. Post Pub. Co. v. Hallam (1893), 59 Fed. 530, 16 U.S. App. 
613, 8 C.C.A. 201; Eikhoff v. Gilbert (1900), 124 Mich. 353, 83 N.W. 110; Warren v. 
Pulitzer Pub. Co. (1934), ... Mo... ., 78 S.W. (2d) 404, 20 S.L.R. 285; Nevada State 
Journal Pub. Co. v. Henderson (1923), 294 Fed. 60; Lukaszewicz v. Dziadulewicz 
(1929), 198 Wisc. 605, 225 N.W. 172; Estelle v. Daily News Pub. Co. (1917), 101 Neb. 
610, 164 N.W. 558; Hamilton v. Eno (1880), 81 N.Y. 116; Eva v. Smith (1928), .. . 
Calif. . . ., 264 Pac. 803; McKillip v. Grays Harbor Pub. Co. (1918), 100 Wash. 657, 
171 Pac. 1026; Rearick v. Wilcox (1876), 81 Ill. 77; Post Pub. Co. v. Moloney (1893), 
50 Ohio St. 71, 33 N.E. 921; Sweeney v. Baker (1878), 13 W. Va. 158; Upton v. Hume 
(1893), 24 Ore. 420, 33 Pac. 810, 21 L.R.A. 493, 41 Am. St. Rep. 863; Nichols v. Daily 
Report Co. (1905), 30 Utah 74, 83 Pac. 573, 8 Ann. Cas. 841, 3 L.R.A. (NS) 339; Jack- 
son v. Record Pub. Co. (1935), 175 S.C. 211, 178 S.E. 833; Otero v. Ewing (1926), 162 
La. 453, 110 So. 648; Starks v. Comer (1914), 190 Ala. 245, 67 So. 440; Williams Printing 
Co. v. Saunders (1912), 113 Va. 156, 73 S.E. 472, Ann. Cas. 1913E, 693; Tiepke v. Times 
Pub. Co. (1897), 20 R.I. 200, 37 Atl. 1031; Brewer v. Weakly (1807), 2 Overt. (Tenn.) 
99, 5 Am. Dec. 656; Donahoe v. Star Publ. Co. (1903), 4 Pennewell (Del.) 166, 55 Atl. 
337, 65 L.R.A. 980; Commonwealth v. Pratt (1911), 208 Mass. 553, 95 N.E. 105, 23 
Har. L. Rev. 413; Ann. Cas. 1914C, 997; 11 Minn. L. Rev. 474; 26 Mich. L. Rev. 709; 
17 Calif. L. Rev. 693. 

The test applied by Justice Burch in Coleman v. MacLennan, supra, is basic: 
immunity should always be denied when the sacrifice of individual right outweighs the 
public good to be derived from it.” Justice Burch finds that submission by a candidate 
to untrue statements of fact concerning his character is not too great a sacrifice to re- 
quire. By this rule the candidate is denied redress, and worthy citizens are discouraged 
from attempting to serve in public offices. There is force in the argument that the ma- 
jority rule tends to suppress facts which should be brought to the attention of the voters. 
Neither rule can absolutely solve the problem, but immunity in fair comment allows 
the facts to be placed before the people and, at the same time, protects the individual. 
With strong arguments to be found in support of both rules it appears that the test of 
experience should govern. And here the numerical strength of the “strict” rule, with the 
Federal courts and most of the states indorsing it, seems to be decisive. 
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The famous opinion of Justice Burch in Coleman v. MacLennan is a great contribu. 
tion to the law of libel. In it Justice Burch gives a thorough review of the field and clears 
away the fictions concerning the place of malice in libel, reducing the problem to the 
simple question of whether or not the publication is justifiable. But the conclusion reached 
in this case is against the weight of authority. For this reason it would seem that both 
sides of the problem should again be presented to our court for consideration. The situa- 
tion is one in which no property rights would be violated by a reversal—it is purely a 
judicial decree which can be changed if it is felt that justice demands such change. Reiter 
v. Grober (1921), 173 Wisc. 493, 181 N.W. 739.—Roy Jounson, Kansas University Law 
School. 


GUEST STATUTE—Liability of Host to Gratuitous Guest— 

The plaintiff guest alleged that her host, the defendant, drove his car at the wanton 
speed of sixty to seventy miles per hour, over a heavily traveled highway; that as a con- 
sequence of his high speed and reckless driving an approaching car was struck, resulting 
in the guest’s injuries. Murrell v. Janders, 141 Kan. 906, 44 Pac. (2d) 218 (1935). A 
demurrer to the petition was sustained on the grounds that “gross and wanton negligence” 
was not shown, as required by the guest statute. Kan. Supp. 1933, 8-122b. 

This is the fifth Kansas case involving the statute, since its adoption in 1931, and 
in every case the host was held not liable. Does this mean that a Kansan, by accepting a 
free ride, becomes a captive, subject to the will and caprice of his host? Has Kansas taken 
an anomalous position? 

The courts of law were originally confronted with two desires in determining a 
host’s liability to a guest: (1) to require the driver to use reasonable care for the protec- 
tion of the guest, and (2) to encourage car owners to share their drives with others less 
fortunate. As a happy medium, the rule became generally established that the driver owes 
an invited guest the duty of exercising reasonable care so as not to unreasonably expose 
the guest to danger. But as the number of accidents increased, with more travel on the 
highways, and as insurance companies more frequently appeared to defend the car 
owners, a flood of litigation arose, designed to “soak” the generous drivers, or their de- 
fending insurance companies. 

To alleviate this situation, some twenty states have passed statutes, impeding such 
actions. Several other states have “closed in” without the aid of statute. The states may 
be classified into five groups in respect to the host’s liability to his gratuitous guest. 

(1) The most stringent law is that in Delaware, which prohibits any action against 
the host for injuries received while riding. Del. Laws 1929, c. 270. However, a similar 
statute of Oregon was declared unconstitutional. Stewart v. Houk, 127 Ore. 589, 272 
Pac. 893 (1928). 

(2) In some seventeen states, by statutory provision, the requirement is intentional 
misconduct, wantonness or recklessness. In California the guest must prove “intoxication 
or willful misconduct;” in Illinois and Ohio, “willful or wanton misconduct;” in Utah, 
“intoxication or willful misconduct.” Cal. St.-Ammen. 1931, c. 812; Ill. Rev. St. 1935, 
c. 95'4, sec. 42-1; Ohio Code 1934, sec. 6308-6; Utah Laws 1935, c. 52. 

The Connecticut statute provides that the injury must have been “intentional . . . or 
caused by his heedlessness or his reckless disregard of the rights of others.” Conn. Gen. 
Stat. (Rev. 1930) sec. 1628. Colorado, Idaho, Indiana, Iowa, Oregon, South Carolina and 
Texas, have statutes taken from, or very similar to the Connecticut enactment. Colo. Sess. 
Laws 1931, c. 118; Ida. Sess. Laws 1931, c. 135; Ind. Stat. 1933, sec. 47-1021; Iowa Code 
1931, sec. 5026-bl.; Ore. Code 1930, sec. 55-1209; S.C. Code 1932, sec. 5908; Tex. Gen. 
Laws 1931, c. 225. 

The Kansas statutory requirements of “gross and wanton negligence,” is, by its 
terms, a little milder than the above-mentioned statutes. But in Stout v. Gallemore, 138 
Kan. 385, 26 Pac. (2d) 573 (1933), the court decided that the terms were used in the 
sense of wantonness, as distinguished from negligence; that it was equivalent to utter 
recklessness, and was in the class with willful misconduct. This construction has been 
followed in all subsequent cases. 
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Michigan, North Dakota and Vermont have statutes very similar to that of Kansas 
in that “gross negligence” is the requirement, but they likewise require the proof of 
something more than negligence. Mich. Comp. Laws 1929, sec. 4648; Turney v. Meyer, 
266 Mich. 87, 253 N.W. 226 (1934); N.D. Laws 1931, c. 184; Schwager v. Anderson, 
63 N.D. 579, 249 N.W. 305 (1933); Vt. Publ. Acts 1929, No. 78; Miller v. Erickson, 76 
Fed. (2d) 598 (1935) (Vt. statute interpreted). The Wyoming statutory requirement 
is “gross negligence or willful and wanton misconduct.” Wyo. Rev. Stat. 1931, sec. 72-701. 
It has not yet been construed. 

(3) There are at least six states in which degrees of negligence are still recognized, 
and in which the host is liable if guilty of great or gross negligence. In Massachusetts, 
Virginia, Washington and Wisconsin this is the rule without aid of statute. Cini v. 
Romeo (Mass.), 195 N.E. 732 (1935); Young v. Dyer (Va.) 170 S.E. 737 (1933); Craig 
vy. McAtee, 160 Wash. 337, 295 Pac. 146 (1931); Grandhagen v. Grandhagen, 199 Wisc. 
315, 225 N.W. 935 (1929). Montana and Nebraska have statutes requiring gross negli- 
gence. Mont. Laws 1931, c. 195; Neb. Laws 1931, c. 105. 

(4) The well-known common law rule that the host must exercise “reasonable care” 
is apparently the law in the balance of the states, outside of Missouri. 

(5) It appears that in Missouri, the host could be held liable even though he exer- 
cised ordinary care. By a Missouri statute all motorists must exercise the “highest degree 
of care.” Mo. Rev. St. 1929, sec. 7775. In Kaley v. Huntley, 333 Mo. 771, 63 S.W. (2d) 
21 (1933), it was held that this statutory duty is owing to guests as well as to other mo- 
torists and pedestrians. 

From this resume it will be seen that the Kansas statute itself is an average one, 
representing the modern point of view. The host is not liable for ordinary negligence, but 
is liable for something less than willfulness. All five cases presented to our supreme court 
have been decided adversely to the guest; but Kansas’ position is not necessarily anom- 
alous. Even under the construction given our statute in Stout v. Gallemore, the guest is 
entitled to recover if he shows wantonness and “a reckless disregard of the rights of 
others” on the part of his host. The courts should not hesitate to hold for the guest, if 
the host’s conduct falls short of statutory requirements—Lavurence R. Smiru, Kansas 
University Law School. 


AUTOMOBILES—Liability of the Owner for Entrusting His Automobile to Others— 

Harold Skourup, while driving his father’s automobile, hit F. M. Priestly, a pedestri- 
an on the street. The son was an incompetent, careless and reckless driver, which the 
father knew at the time he let Harold drive the automobile. This case held that an auto- 
mobile is not a dangerous instrumentality; but when it is entrusted to an incompetent 
person, the owner is guilty of negligence in permitting such a person to drive his auto- 
mobile, and is liable to a third person who may be injured from such negligence. Priestly 
v. Skourup 1935), 142 Kan. 127, 45 Pac. (2d) 852. 

This case follows the universal rule that an automobile is not a dangerous instru- 
mentality. Jones v. Harris (1922), 122 Wash. 69, 210 Pac. 22, 22 N.C.C.A. 36; Gardiner 
v. Solomon (1917), 200 Ala. 115, 75 So. 621; Beville v. Taylor (1918), 202 Ala. 305, 
80 So. 370; Wilson v. Brauer (1922), 97 N.J.L. 482, 117 Atl. 699; Rocca v. Steinmetz 
(1923), 61 Cal. App. 102, 214 Pac. 257; Robertson v. Aldridge (1923), 185 N.C. 292, 
116 S.E. 742; Hartley v. Miller (1911), 165 Mich. 115, 130 N.W. 336; Parker v. Wilson 
(1912), 179 Ala. 361, 60 So. 150; Hopkins v. Droppers (1924), 184 Wis. 400, 198 N.W. 
738; Landry v. Oversen (1919), 187 Iowa 284, 174 N.W. 255; Cunningham v. Castle 
(1908), 111 N.Y.S. 1057; Linville v. Nissen (1913), 162 N.C. 95, 77 S.E. 1096. Auto- 
mobiles are not to be regarded in the same category with locomotives, dynamite, and other 
dangerous contrivances. Premier Motor Mfg. Co. v. Tilford (1916), 61 Ind. App. 164, 
111 N.E. 645; Vincent v. Crandall (1909), 115 N.Y.S. 600, 131 App. Div. 200; Goodman 
v. Wilson (1914), 129 Tenn. 464, 166 S.W. 752, 51 L.R.A. (NS) 1116; Steffen v. Mc- 
Naughton (1910), 142 Wis. 49, 124 N.W. 1016, 26 L.R.A. (NS) 382. 

An automobile is not, per se, “a dangerous instrumentality.” Fielder v. Davison 
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(1913), 139 Ga. 509, 77 S.E. 618; Ford Motor Co. v. Livesay (1916), 61 Okla. 231, 160 
Pac. 901; Moore v. Roddle (1919), 106 Wash. 548, 180 Pac. 879. 

Practically all courts follow the general rule that the owner of an automobile, who 
entrusts it to another, is not liable for such other’s negligent use of the vehicle. Venturini 
v. Carlin (1920), 17 Ala. App. 478, 86 So. 156; Gates v. Pendleton (1921), 184 Cal. 799, 
195 Pac. 664; Otoupalik v. Phelps (1923), 73 Colo. 433, 216 Pac. 541; Decker v. Hall 
(1920), 72 Ind. App. 139, 125 N.E. 786; Halverson v. Blosser (1917), 101 Kan. 683, 
L.R.A. 1918B, 498, 168 Pac. 863; Doss v. Monticello Electric Light & P. Co. (1922), 
193 Ky. 499, 236 S.W. 1046; Marullo v. St. Pasteur (1919), 144 La. 926, 81 So. 403; 
Kennedy v. R. & L. Co. (1916), 224 Mass. 207; 112 N.E. 872; Mitchell v. Van Keulen 
& W. Lumber Co. (1913), 175 Mich. 75, 140 N.W. 973; Mogle v. Scott Co. (1919), 144 
Minn. 173, 174 N.W. 832; Allen v. Coglizer (1919), . . . Mo. App. . . ., 208 S.W. 102; 
Jones v. Golick (1922), 46 Nev. 10, 206 Pac. 679; Doran v. Thomsen (1907), 74 NJ.L. 
445, 66 Atl. 897, reversed on other grounds in (1908), 76 N.J.L. 754, 19 L.R.A. (NS) 
335; Ostrander v. Armour & Co. (1916), 161 N.Y.S. 961, 176 App. Div. 152; Reich vy, 
Cone (1920), 180 N.C. 267, 104 S.E. 530; Dunmore v. Padden (1918), 262 Pa. 436, 
105 Atl. 559; Blair v. Broadwater (1917), 121 Va. 301; L.R.A. 1918A, 1011, 93 S.E. 632; 
Jones v. Harris (1922), 122 Wash. 69, 210 Pac. 22, 22 N.C.C.A. 36; Jones v. Cook 
(1922), 90 W. Va. 710, 111 S.E. 828. The Canadian case of Lane v. Crandell (1913), 5 
Alberta L.R. 42, 23 West L.R. 69, also follows this view. 

It is also generally well settled that the owner is not liable for injuries caused by the 
negligent operation of his automobile while it is being used for his own business or 
pleasure, although the owner has consented to such use. 22 A.L.R. 1400. ; 

A contrary view was advanced in Michigan when the legislature passed an act im- 
posing absolute liability upon the owner of an automobile for the negligence of the one 
to whom he had loaned or entrusted the automobile. In the case of Johnson v. Sergeant 
(1912), 168 Mich. 444, 134 N.W. 468, the statute was treated gently. This was not, how- 
ever, a true test, since the case was decided upon the pleadings, and not the facts. It was 
not until the second case of Daugherty v. Thomas (1913), 174 Mich. 371, 140 N.W. 615, 
that the validity of the statute was questioned. The statute was declared unconstitutional, 
and thus ended the only effort to impose liability without fault upon an automobile 
owner. The basis for this Michigan decision was that the statute violated the due process 
of law and equal protection clauses of the constitution. 

It must not be forgotten, however, that an automobile owner may make himself 
liable for his own negligence, by intrusting his automobile to an undesirable citizen. 
This is not, however, making the owner liable for the negligence of another. There is no 
thought of respondeat superior. The owner is liable for his own negligence, when he 
loans an automobile to one whom he knows or should know is incompetent. 1 R.C.L. 
Perm. Supp. 673; 7-8 Huddy, Cyc. of Automobile Law, oth ed., § 118; 36 A.L.R. 1148; 
68 A.L.R. 1013. By statute in Kansas minors under fourteen years of age and intoxicated 
persons are incompetent. R.S. (1923), 8-121. 

This rule of law is not peculiar to automobiles. The father who puts an air gun into 
the hands of his son, whom he knows has a malignant disposition and would likely shoot 
someone is liable for his own negligence of placing the gun in incompetent hands. Capps 
v. Carpenter (1930), 129 Kan. 462, 283 Pac. 655. Even such common things as candy may 
result in injury to someone when thrown into a crowd. 38 A.L.R. 1523. Therefore it is 
not the instrument which is dangerous, but the negligent use of it. 

It would seem, therefore, that lawyers should cease arguing to our courts that an 
automobile is a dangerous instrumentality—Rosert A. ScHroeper, Kansas University 


Law School. 

















Artuur C. Scates 

The death of Arthur C. Scates on Oc- 
tober 3rd at his home in Dodge City is 
sincerely regretted not only by the mem- 
bers of the Bar of Kansas, but by a multi- 
tude of personal friends as well. He had 
been seriously ill for more than a year, 
and made a most heroic fight for recovery, 
with not a word of complaint, but lost. 

Mr. Scates was slightly more than forty- 
five; was born in Seward County, where 
his father, the late Thos. A. Scates, was an 
early day prominent lawyer, and who was 
later appointed Register of the U.S. Land 
Office at Dodge City. 

Arthur was educated in the schools of 
Dodge City; was graduated from the law 
department of Michigan University in 1911; 
spent two years in Topeka as office assistant 
to the late Henry F. Mason, then a Justice 
of the Supreme Court. He entered into 
practice at Liberal in cooperation with the 
late Judge V. H. Grinstead. Upon the death 
of his father in April, 1914, he returned to 
Dodge City and entered into practice with 
his father’s surviving partner, Albert Wat- 
kins, and continued that relationship until 
his death—more than twenty-one years. 

Mr. Scates was an able and trustworthy 
lawyer, a safe adviser, a prodigous worker, 
and had to an unusual degree that most 
valuable faculty of knowing how “to find 
the law”. He could discriminate accurately 
between that which applied and that which 
did not apply to the point in question. 

Mr. Scates was prominent in Republican 
politics, was a member of the legislature in 
its sessions of 1925 and 1927. He served 
on numerous important committees and 
was a prominent and useful member of 
that body. He also served his community 
well in civic enterprises and did more than 
his share in such matters. 

He leaves his wife, a daughter, and his 
aged mother, who has been a member of 
his household for many years. 

* * * 

The Marshall County Bar Association 
held its regular meeting and banquet Mon- 
day evening, October 7, at the Pacific Ho- 
tel in Marysville, with practically the whole 
bar of the county present. Events of cur- 
rent interest were discussed. 


AMONG OURSELVES 


Among Ourselves 





John M. Cook, Independence, Kansas at- 
torney, has forsaken the field of the law 
for the business world. John practiced law 
in that city for approximately eight years 
and made a considerable reputation as an 
attorney and one of the outstanding public 
speakers of the state. Upon his retirement 
he was vice-president of the Montgomery 
County Bar Association. He has the best 
wishes of the entire bar of Montgomery 
County for every success in his newly chos- 


en field. 


* oa * 

Mr. L. P. Brooks of Wichita, who was 
seriously injured in an automobile acci- 
dent east of Eureka on October 8, is still 
confined in the Eureka hospital. 

* * * 


Harold Medill of Independence is getting 
very enthusiastic over the coming field 
trials to be held next month in Mont- 
gomery County. The local kennel club of 
which Medill is a charter member is re- 
ceiving national publicity for the event. 

* * oa 


Walter T. Griffin, who was an assistant 
attorney general from 1927 to 1935, is again 
returning to the regular practice of the law 
with offices in the Exchange Bank Block, 
Marysville. 

* * a 

Since the death of Arthur Scates, who 
was a member of the firm of Scates, Wat- 
kins & Watkins, Mr. Albert Watkins and 
his son, Horace H. Watkins, are continu- 
ing in the practice of law at Dodge City 
under the firm name of Watkins & Wat- 
kins. 

* . * 

The Twenty-fourth Judicial District Bar 
Association will meet at Anthony Novem- 
ber 7, with a business meeting in the after- 
noon at three o'clock and a banquet and 
formal program in the evening. 

* * * 


The constitutionality of Chapter 312, 
Session Laws of 1935, when attempted to 
be applied retroactively, has been challeng- 
ed by Wallace & Wunsch of Kingman in 
an appeal to the Reno County District 
Court from a decision of the State Tax 
Commission. 
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The firm of Brooks, Brooks & Fleeson 
of Wichita has been dissolved, C. H. and 
Willard Brooks forming the firm of Brooks 
& Brooks, with whom Paul R. Kitch is as- 
sociated, and Howard T. Fleeson and Fred 
W. Aley forming the firm of Fleeson & 
Aley, with whom Carl G. Tebbe and 
Wayne Coulson are associated. Both firms 
have offices in the First National Bank 
Building. 

* * e 

The Montgomery County Bar Associa- 
tion held its regular quarterly meeting at 
the Booth Hotel in Independence on the 
7th day of October, 1935. President Harold 
McGugin acted as toastmaster and address- 
es were made by Marcus Knotts and Cle- 
ment Hall of Coffeyville, and Hon. Thom- 
as E. Wagstaff of Independence. 


Hon. C. J. Bryant, veteran lawyer of In- 
dependence, recently returned from his 
honeymoon, receiving congratulations of his 
fellow bar members with his customary big 
smile and returning the compliments with 
cigars. The high spot in the festivities oc- 
curred when one of the wedding smokes 
exploded in the face of Chester Stevens 
while he was standing in the court room 
of the Montgomery County court house. 
The damage suit which Chet threatened 
in open court has not as yet been filed. 

* * * 


The First Annual Banquet of the Bar 
Association of the Thirteenth Judicial Dis- 
trict, composed of Butler, Greenwood, Elk 
and Chautauqua counties, was held at the 
Masonic Hall, Sedan, Kan., on Friday eve- 
ning, October 25, the banquet being served 
by the ladies of the Eastern Star. 

Owing to the rainy day the attendance 
was cut short, but there were members 
from each of the counties, and also mem- 
bers of the bar from Winfield, Arkansas 
City, Independence, and Coffeyville. The 
speakers of the evening were Albert Faul- 
coner, president of the State Bar Associa- 
tion; John Ise, Professor of Economics, 
Kansas State University, and Justice John 
S. Dawson, of Topeka. 

At the business meeting Clifford Sulli- 
van of Howard was elected president; Hu- 
bert Horning, Howard, secretary and treas- 
urer; L. J. Bond, vice-president, of Butler 
County; I. F. Benest, vice-president, of 
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Greenwood County; and Carl Ackarman, 
vice-president, of Chautauqua County; and 
the next place of meeting designated as 
Howard, Kansas, meetings to be held ap. 
nually. 

* * * 

P. C. Spencer of New York City, for. 
merly of the Montgomery County Bar, was 
recently admitted to the New York State 
Bar. 

* * + 

Judge W. K. Skinner of Stockton was 

on a deer hunt in Utah in October. 
* o * 


The winter meeting of the Southwest 
Bar Association will be held at Dodge City 
on Saturday, December 28. 

* * * 

E. F. Beckner and Leon Roulier of Colby 

have recently formed a law partnership. 
* + * 

Mrs. S. S. Alexander, wife of S. S. Alex- 
ander, United States Attorney, was found 
dead in her bed at Kingman on October 22. 
Mrs. Alexander had been in ill health for 
several years. 

* * * 

Max D. Hall has located at Coldwater 
for the general practice of law. His office 
is in the Coldwater National Bank Build- 
ing. He graduated from Washburn in the 
class of ’34. He has been associated with 
the firm of Tincher & MacGregor at their 
Medicine Lodge office and at their Harper 
office, immediately prior to coming to Cold- 
water. He hails from Waynoka, Okla., 
originally, and procured his general school- 
ing at the Northwestern Normal at Alva, 
Okla., and at Washburn. 


Horace H. Rich, the county attorney of 
Comanche County, and the junior member 
of Rich & Rich, was admitted to practice 
in the United States District Court at 
Wichita, October 1, 1935. 

* * * 


Elmer E. Euwer returned from a deer 
hunt near Dillon, Colo., in October, with 
a fine seven-point buck. The season there 


closed on October 18. 
o * * 


Bannus Hudson, eighty seven, died Sep- 
tember 8, 1935, at Fort Scott. Mr. Hudson 
was one of the early lawyers at Fort Scott, 
and served a few months as District Judge 
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to fill vacancy from election to new term 
of 6th Judicial District. He was the father 
of Douglas Hudson, former president of 
the State Bar Association. 

* * * 

Gerald M. Sparks, who had an office for 
a time at Oakley, moved to Minneapolis in 
September and opened a law office there. 
His wife is associated with him in office 


work. 
o * - 


Guy L. Hursh of Topeka passed away 
on October 2, 1935, after a long illness. Mr. 
Hursh was a former resident of Holton 
and was given a Scottish Rite funeral at 
that place. 

* * * 

Judge F. C. Price of Ashland is at home 
again after two years in the hospital, look- 
ing fine. 

* . * 

Among the lawyers from Kansas who 
attended the International Rotary Conven- 
tion in Mexico, D.F., June 17-21, were Karl 
Miller of Dodge City, Clifford Ramsey of 
Lawrence, J. C. Ruppenthal of Russell and 
Harry E. Snyder of Council Grove. Mr. 
Snyder is Rotary Governor of the Eighth 
District. 

* * = 

F. J. Moreau of the Law School of the 
University of Kansas, returned on Septem- 
ber 15th from a three weeks’ stay in Mexi- 
co City. 

* . . 

Judge William Redwood Smith died at 
his home in Topeka, Kansas, on the 18th 
day of October, 1935. He was born in 
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Peru, Illinois, on January 19, 1851, and 
came to Kansas in 1858 with his parents, 
William C. and Elizabeth Smith. He re- 
ceived his L.L.B. from the University of 
Michigan, and commenced the practice of 
law in Atchison, in 1874. Moving to Kan- 
sas City, Kansas, in 1892, he became a 
member of the law firm of Mills, Wells 
& Smith. In 1898, he was elected to the 
Supreme Court, serving six years as an as- 
sociate justice. A few months after being 
sworn in for a second term, he resigned to 
accept a position with the Santa Fe Rail- 
way Company as Solicitor for Kansas. This 
position he retained for 28 years, retiring 
in 1933, at the age of 82. He leaves surviv- 
ing him his widow, Maude N. Smith. 

Judge Smith was regarded by his asso- 
ciates as an able lawyer. He was greatly 
interested in the welfare of the State of 
Kansas, and had & wide acquaintance 
among the prominent men of the state. His 
story telling and after dinner speeches were 
a delight to his friends and acquaintances. 
His sense of humor was keen. He was 
gifted with a most remarkable memory, 
and being well versed in literature, was 
ever ready with apt quotations from the 
classics. He will be remembered by those 
who knew him best, as a kind, sympathetic 
and understanding friend. 

* * * 

Edgar Robinson Thorpe, of Lakin, Kan., 
died at his home August 15, 1935. He was 
associated in the practice of law with C. E. 
Beymer since March 1, 1928, under the firm 
name of Thorpe and Beymer. 
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“What do you think about handing the trial judge a brief at the beginning of a trial?” The question 
was injected into a round-table discussion at the regular weekly luncheon of members of the Wichita 
Bar. “Well, what do you think of it?” 





For my part I think it a good idea within limitations. First of all, it should be brief and concise; 
put up in such a manner that the trial judge can glimpse the heart of the matter without delay. The 
trial judge may not agree with you but you will instantly get his careful attention. He will know you 
have come into the trial prepared; that you know exactly where you are headed for and he will not 
thoughtlessly disregard you. 





Several attorneys entered into the discussion. Among others were L. P. Brooks, Geo. Cox, Earl Moore, 
Roy Elder, Lawrence Weigand, L. A. Hasty, and R. G. Bennett. There are a number of attorneys at the 
Wichita bar who make it a practice to have a trial brief prepared for the judge’s guidance. Very soon 
the discussion brought out a fault of the practice. Said one, “I knew of a case where such a brief was 
handed the judge and every time an objection was made he would glance at the brief and promptly 
overrule the objection. However, the Suprem Court overruled him.” * * 





So it goes. A new explosive is never invented for war but that someone equally smart invents a 
defense for it and every good proposition has some fault. But the question is, does the good outweigh 
the bad? 





Another subject which recently held the attention of such careful thinkers as Eugene Stanley, Claude 
Depew, Z Wetmore, Victor Rogers, E. P. Villepigue and others: “What to do with the legal directory 
graft?” or putting it more mildly, “How to save money for the attorney who invests in a listing concern 
and fails to secure adequate and profitable returns.” “One Big Directory,” says one, where every attorney 
will be properly listed and the forwarder will pick his own representative. One man will look for a 
young, energetic, honest attorney not caring whether he represents all the big concerns of the community. 
In fact, he would prefer otherwise. 








oO 


Another wants a specialist in insurance, real estate, etc. He looks for and finds his man. Still another 
has work which requires more of a front and he looks up the fellow who specializes in such service. 
It is pointed out that one placing his name in a listing can say all kinds of nice things about himself. 
For instance, that he represents the leading bank, the leading oil company, the leading railroad, the 
chamber of commerce, etc., with no one to dispute him. He is paying for service, or is it advertising, 
and the listing agency is not much concerned. On the other hand in one big directory, properly super- 
vised, neither money nor influence should change the cold facts as printed. 





This subject immediately takes us off into another field, legal advertising. Should favored listings 
be classed as purchases of advertising and unethical? After all, what is the attorney paying for if not 
advertising and preference? Even the black print in Martindales’ may properly be so classed. 





The Sedgwick County Bar Association, which means Wichita, has recently condemned favored list- 
ing in the telephone directory as advertising forbidden in ethical practice. It's pretty hard sometimes to 
say who is advertising, the man who pays to list his name in the directory or the one who cultivates 
favors of the papers in order to have his name kept in public print. One attorney said one time when 
a particularly notorious police case in which he appeared as counsel was played up in the papers and 
of course with his name as attorney, that the publicity would bring him hundreds of dollars. 





Another attorney, when business of a certain type falls off, has a thousand cards printed and properly 
distributed which immediately bring new clients. But cards are not under the ban. 
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There's a lot of hypocrisy in some of us and more in most of us. We often like to condemn but 
sidom do we seck the beam in our own eyes. 





The things which made it possible for the older attorney to get where he is are condemned in the 
young man who is trying to make his way over the same highway of professional life. Consequently, 
the young man cannot follow ethics as taught and make a living. He must attach himself at once to some 
frm which has arrived and attempt to hang on until death, accident or some such similar occurrence 
puts him at the top so he can tell the young man what he must and can do. 





Now do not think I am advocating letting down the bars. I am not. I am not even suggesting as 
did one prominent attorney during a recent trial of a case involving illegal practice of law, “I don't 
care how many fellows try to practice law. Let them butcher matters if they want to. I will get that 
much more business in the long run.” Well, it seems like we have heard that argument before about 
the young attorney who studied law and then entered some other business and, of course, having passed 
the examination and knowing all the law quickly got his firm into such a legal dilemma that half the 
best lawyers of the city were needed to get it out again. 





Sometime ago a letter head was received from a Kansas attorney with this striking line at the top: 
“A Collector Who Collects.” He expressed the idea that our complex civilization “demands dishonesty of 
the lawyer and is willing to pay for it in some form which meets the need.” I couldn't help but wonder 
what was behind it all. 


-~O- 


Under a heading “Philadelphia Bar Investigates Contingent Fee Scandals” we find this bon-mot: 
“It would appear that Philadelphia ambulance-chasing lawyers with their adjutants had reached a situa- 
tion comparable with that of a boat load of roisterers gliding swiftly down the Niagara River.” Above 
taken from the Journal of the American Judicature Society. The writer would hesitate to guess how 
many heads of the firms were leading members of the bar. Hesitation is principally due to the fact that 
for two years we diligently observed the gyrations of the Pittsburgh, Pa., bar. We didn’t think Philadel- 
phia was fast enough to get in the Pittsburgh class. 








We joke about it but what are we going to do about it? Only recently we were told from the inside 
that not less than an average of seven attorneys in a certain Kansas city visit each automobile accident 
sufferer posing as a friend of the injured party. So hold your Philadelphia bricks and look into the 
home Augean stables. 





Judge Richard J. Hopkins of the Federal Court is quoted in a recent address at Arkansas City as 
follows: 

“The last decade has witnessed great industrial exploitations, thorough organization and manage- 
ment of railroads, utilities and traction companies, all with the accompanying political corruption and 
all attended by the guiding spirits of lawyers who became rich by exploiting the public for the benefit 
of their clients.” 





Continuing, “The lawyer changed from being counsel to his clients to become the servant of his 
master. The law firm became an annex to some group of financial supporters.” 

“My judgment is that unless the legal profession as a whole is brought to a realization of the great 
responsibility demanded of it, unless it realizes and corrects the abuses it has allowed to creep into its 
attitude toward society in general, it is doomed to oblivion.” 





Y 


Strong words from the Judge. As I have noted no correction, I assume they are correct quotations. 
I have been trying to think over those I know to see just what ones the shoe fits. 





What attorney do you know in Kansas that has grown rich exploiting the public? Perhaps that 
may be true in New York where the Judge was called to aid some time ago. Or is: it that we can’t see 
the beam in our own eyes? I wouldn't for a minute question the statement. 





May we close this chat by getting down to some real thinking about OURSELVES? 
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This is the third installment of the Kansas Annotations to 
the Restatement of the Law of Torts. The installment covers 
Sections 21 to 45, inclusive, of the Restatement. These sections 
restate the common law of battery. These annotations have 
been prepared by F. J. Moreau, of the University 
of Kansas Law School. 























Kansas ANNOTATIONS 


TOPIC 5. THE INTEREST IN FREEDOM FROM EMOTIONAL DISTRESS 
ANNOTATION Sec. 46—Conduct Intended to Cause Emotional Distress Only. 

See the annotation to Section 15. Section 46 makes no distinction between 
intentional and negligent acts causing emotional disturbance. It would seem that 
by the decision of Lonergan v. Small, 81 Kan. 48, 105 Pac. 27, our court does 
make such a distinction. It may be that this case can be classified as a definite 
assault case controlled by Sections 21 to 34 of the restatement. So Section 46, 
clause (a), is clearly followed if the actor’s act is not intentional; West v. Tele- 
graph Co., 39 Kan. 93, 17 Pac. 807. But it probably is not followed if the act 
is intentional. 

As to clause (b) it is difficult to state whether our court follows it or not. 
In Whitsel v. Watts, 98 Kan. 508, 159 Pac. 401, the court allowed recovery for 
mental suffering if “it results in or is accompanied by physical injury.” Clause 
(b) uses the word “unexpectably,” and under the comment the fact that the 
emotional disturbance is the legal cause of the injury does not necessarily make 
it expectable. So here again the Kansas court is much more liberal, for all that 
is necessary is that the emotional disturbance be “accompanied” by physical in- 
jury. See, also, Clemm v. Atchison, T. & S.F. Rly. Co., 126 Kan. 181, 268 Pac. 
103, at 184; S.K. Rly. Co. v. Rice, 38 Kan. 398, 16 Pac. 817; City of Parsons v. 
Lindsay, 26 Kan. 426; Rly. Co. v. Wade, 73 Kan. 359, 85 Pac. 415. 


ANNOTATION Sec. 47—Conduct Intended to Cause Bodily Harm But Caus- 
ing Emotional Distress. 


Clause (a) of this section is probably not followed as indicated in the anno- 
tation to Section 46. Clause (b) is undoubtedly followed for as indicated in the 
annotation to Section 15, mental disturbance is a proper element of damage 
where the actor’s act is merely negligent if the disturbance results in or is ac- 
companied by physical injury. A fortiori, if as in Section 47 the actor’s conduct 


was intended to cause bodily injury. See, also, annotations to Sections 16 and 20 
on the extent to which our court applies the doctrine of transferred intent. Per- 
haps clause (b) is as liberal as the Kansas decisions. It refers to “tortious con- 
duct.” This includes both intentional and unintentional conduct. Still the cap- 
tion of this section refers to intentional invasions only. 


ANNOTATION Sec. 48—Special Liability of Carrier for Insults by Servants. 

This section is followed: A.T.& S.F. Rid. Co. v. Dickerson, 4 Kan. App. 
345, 45 Pac. 975; S.K. Rly. Co. v. Rice, 38 Kan. 398, 16 Pac. 817; S.K. Rly. Co. 
v. Hinsdale, 38 Kan. 507, 16 Pac. 937; Railroad Co. v. Little, 66 Kan. 378, 71 
Pac. 820; Railway Co. v. Wade, 73 Kan. 359, 85 Pac. 415. 


Chapter 3 


PRIVILEGE ARISING FROM CONSENT TO INTENDED 
INVASIONS OF INTERESTS OF PERSONALITY 


ANNOTATION Sec. 49—What Constitutes Consent. 

Consent is defined in Locke v. Redmond, 6 Kan. App. 76, 49 Pac. 670, as 
an act of reason accompanied by deliberation. Consent supposes physical power 
to act, a moral power to act, and a serious, determined and free use of those 
powers. Whitman v. Railway Co., 85 Kan. 150, 116 Pac. 234, supports the very 
last clause of the section not giving any force to an actual consent “given under 
mistake as to the validity of an asserted legal authority.” Herman v. Julian, et al, 
117 Kan. 733, 232 Pac. 864, also supports clause (b) II requiring consent by 
one capable of giving it. 
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For a case involving consent to a burglary by the home owner, see State y, 
Stickney, 53 Kan. 308, 36 Pac. 714. See, also, State v. Mullins, 95 Kan. 280, 147 
Pac. 828, and State v. Lovell, 127 Kan. 157, 272 Pac. 666. 


ANNOTATION Sec. 50—Actual and Apparent Assent. 

That consent may be given by mere conduct, see McNeil v. Mullin, 70 Kan. 
634, 79 Pac. 168; McCulloch v. Goodrich, 105 Kan. 1, 181 Pac. 556, in which 
merely engaging in a fight amounts to consent; Whitman v. Railway Co., 85 
Kan. 150, 116 Pac. 234. 

I find no case in which a possible apparent consent was involved. But in 
Cordell v. Standard Oil Co., 131 Kan. 221, 289 Pac. 472, it was held that con- 
sent will not be implied where plaintiff was delayed by disabling her car by 
removing the water from the radiator. The implication is that it was against the 
plaintiff’s will. So consent requires a showing that the will concurred. 


ANNOTATION Sec. 51—Assent; By Whom Given. 

See Locke v. Redmond, 6 Kan. App. 76, 49 Pac. 670, in which it is held that 
a wife’s interest in a homestead cannot be conveyed by anyone if she is insane 
and so unable to give consent to the conveyance herself. A guardian cannot 
supply consent in such a case. See In re Barnell Estate, 141 Kan. 842, 44 P. 
(2d) 214. 

See Hershey v. Peake, 115 Kan. 562, 223 Pac. 1113. The strict rule of Locke 
v. Redmond would not be followed in a tort case. In State v. Stickney, 53 Kan. 
308, 36 Pac. 714, it was held that the assistance of a detective given to a burglar 
would not relieve him from guilt, but that the consent of the home owner 
would render the act non-criminal. 


ANNOTATION Sec. 52—Assent; To Whom Given. 
No cases found. 


ANNOTATION Sec. 53—Assent to Particular Invasion. 
No cases found. 


ANNOTATION Sec. 54—Assent to Substantially Similar Invasion. 


See the annotation to Section 62 and Hershey v. Peake, 115 Kan. 562, 223 
Pac. 1113, as therein commented upon. 


ANNOTATION Sec. 55—Mistake as to Harmful or Offensive Character of 
Contact. 
No cases found. 


ANNOTATION Sec. 56—Mistake as to Validity of Purported Legal Authority. 

The section is followed in Whitman v. Railway Co., 85 Kan. 150, 116 Pac. 
234, Prell v. McDonald, 7 Kan. 426. In the latter case the officers who restrained 
the plaintiff were liable for false imprisonment though they acted in good faith 
actually believing they had authority to so restrain him. 

In Hauss v. Kohlar, 25 Kan. 640, it is held that the affidavit on which an 
order for arrest is issued is jurisdictional, and the fact that it did not state a 
statutory ground for arrest rendered it void and left the defendant officers liable 
for the false imprisonment. See, also, Brown v. Larimer, 132 Kan. 81, 294 Pac. 
906, which holds that judges of courts of limited jurisdiction are liable for caus- 
ing arrests by issuing process without jurisdiction. State v. Goetz, 65 Kan. 125, 
69 Pac. 187, holds that a justice of the peace has no authority to sentence anyone 
brought before him except a written complaint be filed, and if such sentence 
is imposed it is void. In Smith v. Hern, 102 Kan. 373, 170 Pac. ggo, the de- 
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fendant officer was held not liable for false arrest because he had reasonable 
ground for believing that plaintiff was receiving stolen goods. 


— Sec. 57—Mistake as to Collateral Matter Fraudulently In- 
uced. 

In Brown v. Hassig, 136 Kan. 384, 15 Pac. (2d) 401, a physician falsely 
represented to his patient that his Wasserman test was positive instead of nega- 
tive, or that the patient had syphilis for the purpose of obtaining a fee for the 
treatment of the disease. Unfortunately, the action is not in tort, but was in 
mandamus to compel the State Medical Board to reinstate the physician’s license 
which it had revoked. The court characterizes such conduct as grossly immoral 
and involving moral turpitude. There are no cases in this state in which the 
patient brought suit to recover for injuries or offensive touchings perpetrated 
pursuant to and induced by such misrepresentations. 


ANNOTATION Sec. 58—Assent Given Under Duress. 

All the sections of the restatement on the subject of consent beginning with 
Section 49 emphasize the idea that an effective consent can only result from the 
exercise of a free will. I find no case in Kansas in which a person consented to 
an invasion of his personality interests because he was subjected to duress. There 
are many cases, however, mostly contract cases, in which duress is defined. In all 
these cases duress is thought of as conduct which deceives, cheats, defrauds, or 
coerces, so that the person is no longer a free agent, and has his will coerced 
through fears of harm to himself or members of his family. Hence, it is logical 
to infer that our court would follow this section. See the following cases: 

Hatch v. Barrett, 34 Kan. 223, 8 Pac. 129. Duress is worse than fraud. Mc- 
Cormick v. Dalton, 53 Kan. 146, 35 Pac. 1113; Gabbey v. Forgeus, Adm’r., 38 
Kan. 62, 15 Pac. 866; Williamson v. Ackerman, 77 Kan. 502, 94 Pac. 807; 
Banking Co. v. Veale, 84 Kan. 385, 114 Pac. 229; Graves v. O’Brien, 111 Kan. 
320, 207 Pac. 198; Riney v. Doll, 116 Kan. 26, 225 Pac. 1059; Western Paving 
Co. v. Sifers, 126 Kan. 460, 268 Pac. 803; Brane v. First National Bank, 137 
Kan. 403, 20 Pac. (2d) 506. 


ANNOTATION Sec. 59—Plaintiff Incapable of Giving Consent. 

The first clause of this section is followed in statutory rape cases, but of 
course this is because of the statutory provision. Herman v. Julian, et al, 117 
Kan. 733, 232 Pac. 864. 


ANNOTATION Sec. 60—Assent to Invasion Constituting Crime- 

There are two decisions squarely opposite to this section—McNeil v. Mullin, 
70 Kan. 634, 79 Pac. 168, and McCulloch v. Goodrich, 105 Kan. 1, 181 Pac. 556. 
Our learned Chief Justice who wrote the earlier decision felt intuitively that he 
had doubt about his decision for he said, “There is some natural repugnancy 
to allowing damages to be recovered by a bullying blackguard.” Unfortunately 
by leaving each party to “suffer all consequences, civil and criminal” he actually 
conferred civil rights on people consenting to crimes. This was contrary to the 
fundamental rule that courts usually leave wrong doers where they find them. 

These two decisions are probably not the law of this state today, but un- 
fortunately they are not squarely overruled in any later decision. Probably Her- 
man v. Julian, et al, 117 Kan. 733, 232 Pac. 864, does overrule them by infer- 
ence. For it is there held that a woman soliciting an abortion operation—a fel- 
ony—has no civil rights against the doctor who thus illegally and criminally 
invades her person. It is unfortunate that one finds no definite expressed inten- 
tion in the opinion discrediting those earlier cases. Furthermore, in a recent case, 
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Wood v. McKever, 141 Kan. 323, 41 Pac. (2d) 989, Justice Dawson said: “The 
case of McCulloch v. Goodrich, 105 Kan. 1, 181 Pac. 556, 6 A.L.R. 386, and 
earlier cases support the rule that persons consenting to and engaging in a 
mutual combat are liable reciprocally for injuries they may inflict on each other. 
Such was formerly the general irule of law, but present-day legal opinion has 
largely discarded it. Restatement, Torts, Section 60, comment and illustrations.” 
ee Sec. 61—Acts Made Criminal for Protection of Particular 
ass. 
This section is clearly followed by Herman v. Julian, et al, 117 Kan. 733, 


232 Pac. 864. That case in part is the usual statutory rape case. See the anno- 
tation to Section 59. 


ANNOTATION Sec. 62—When Consent Not Necessary. 

There is only one case in which the emergency doctrine was raised. Hershey 
v. Peake, 115 Kan. 562, 223 Pac. 1113. Unfortunately, however, the decision does 
not rest on this doctrine. The court indicates that it will apply this section very 
liberally. The opinion gives support to Bennen v. Parsonnet, 83 N.J.L. 20, which 
gives a doctor who has anaesthetized a patient the implied authority to use his 


good judgment in determining what should be done for the best interests of 
the patient. 


Chapter 4 


DEFENSES OF PERSON, LAND AND CHATTELS—RECAPTION 


TOPIC 1. SELF-DEFENSE AND DEFENSE OF THIRD PERSONS 
ANNOTATION Sec. 63—lInfliction of Bodily Contact by Use of Force Not 


Threatening Death or Serious Bodily Harm. 

This section is substantially followed in State v. Reed, 53 Kan. 767, 37 Pac. 
174. The court said, “If one is unlawfully attacked by another, he may stand 
his ground and use such force as reasonably appears to him necessary to repel the 
attack and protect himself.” See, also, in accord: 

State v. Hatch, 57 Kan. 420, 46 Pac. 708; State v. Petteys, 65 Kan. 625, 70 
Pac. 588; Sloan v. Pierce, 74 Kan. 65, 85 Pac. 812; Eckerd v. Weve, 85 Kan. 
752, 118 Pac. 870; State v. Chadwell, 94 Kan. 302, 146 Pac. 420; Frew v. Tea- 
garden, 111 Kan. 107, 205 Pac. 1023; State v. Furthmyer, 128 Kan. 317, 277 Pac. 
1019; State v. Sweetin, 134 Kan. 663, 8 Pac. (2d) 397. 

Not only has Kansas followed this section, but in the case of Taylor v. 
Clendening, 4 Kan. 524, at 535, the court indicates that the actor is allowed 
some leeway, for in the heat of blood he is not required to count his blows or 
shots carefully. So he may continue to defend himself until the danger is clearly 
passed. 


ANNOTATION Sec. 64—lIntentional Infliction of Bodily Contact in Defense 
Against Negligence. 


No cases found. 


ANNOTATION Sec. 65—Infliction of Bodily Contact by Use of Force 

Threatening Death or Serious Bodily Harm. 

The Kansas cases do not distinguish between a right to give blows cal- 
culated to cause death or serious bodily injury from lesser acts of violence, except 
in a very general way. Nor is the duty to retreat imposed in either situation. 
There is no duty to retreat except on the part of one who was the original ag- 
gressor and then decides to quit. He must make it clear to the other party that 
he is quitting. State v. Schroeder, 103 Kan. 770, 176 Pac. 659. The decisions 
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listed under section 63 are in point. See, in addition to the cases therein cited, 
State v. Rogers, 18 Kan. 78. Of course, the use of force in self defense is subject 
to the limitation that it must not be excessive. It must reasonably appear neces- 
sary to the actor. 

This section of the restatement on the other hand permits the use of great 
force only in four definite situations or to accomplish four things: (a) to ward 
off an attack of the same kind; (b) to exclude trespassers from a dwelling; 
(c) to retain a possession; (d) to effect a lawful arrest. 

Our reasonable force rule probably will give the same result in most cases. 
See, for example, State v. Yeater, 95 Kan. 247, 147 Pac. 1114, in which the 
court said: 

“Even if the Capps should be regarded as the aggressors in the difficulty it 
would not necessarily justify the defendant in taking the life of either assailant. 
The jury may have inferred from the evidence that defendant had no reason- 
able ground for the belief that there was a necessity for him to kill Archie in 
order to save himself from death or great bodily harm and that he did not in 
fact have such belief.” 

In State v. Countryman, 57 Kan. 815, 48 Pac. 137, after sifting the evidence 
to the point that plaintiff was subjected to nothing but an aggravated and in- 
excusable trespass upon property the court said: 

“The use of a deadly weapon by a person in defense of himself, his family, 
or his property is unjustifiable, except where the assault is felonious in charac- 
ter, is impending, and is so near to being made that its consummation can be 
prevented by the use of no other means adequate to repel it.” 

Our rule has the advantage of being more flexible and the restatement rule 
has the advantage of being more certain. 




























ANNOTATION Sec. 66—Infliction of Bodily Contact in Defense Against 
Negligence Threatening Death or Serious Bodily Harm. 


No cases found. 


ANNOTATION Sec. 67—Confinement or Apprehension in Self-Defense. 
No cases found. 


ANNOTATION Sec. 68—Self-Defense Against Confinement. 

The only cases in Kansas in which this question has arisen are cases in 
which private citizens have resisted officers in their efforts to make unlawful 
arrests. Of course, if an officer can be resisted in such cases it would seem to 
follow that resistance can be made to attempted imprisonments by private citizens. 

The right to resist arrest by force was allowed in State v. Bowen, 118 Kan. 
31, 234 Pac. 46. See, also, In re Kellam, Petitioner, 55 Kan. 700, 41 Pac. 960, 
State v. Dietz, 59 Kan. 576, 53 Pac. 870, Garnier v. Squires, 62 Kan. 321, 62 
Pac. 1005, In re Stilts, 74 Kan. 805, 87 Pac. 1134, State v. Van Wormer, 103 
Kan. 309, 173 Pac. 1076. In the last case cited the court indicated it would prefer 
giving officers a little more freedom to act than private citizens or deny the right 
of self-defense except in extreme cases. But it seems that the later Bowen case 
cited above makes no such concession to officers. 


ANNOTATION Sec. 69—Effect of Actor’s Consent- 
No cases found. 


ANNOTATION Sec. 70—Character and Extent of Force Permissible. 
See the cases cited in the annotation to Section 63. All the cases clearly fol- 
low clause (1) of Section 70, except State v. Sweetin, 134 Kan. 663, 8 Pac. (2d) 
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397, in which the reasonable man test is used instead of what the “actor reason- 
ably believes.” This is undoubtedly a slip. 

Certainly clause (2) is followed, for under Taylor v. Clendening, 4 Kan. 
524, the court gives a person attacked much leeway in making his decision as to 
when to quit defending himself by force. He is not required to gauge nicely the 
number of shots necessary. So if we are liberal as to actual infliction of harm, a 
fortiori when the actor merely creates apprehensions of harm. Thus, in Kansas 
one may begin to defend himself early, and cease late, if it reasonably appears 
necessary to the actor. 


ANNOTATION Sec. 71—Force in Excess of Privilege. 

This section seems to give us a method or formula for the assessing of actual 
damage in brawls in which the fortunes of battle change from time to time. The 
jury is required to do some substracting in such cases. The problem is well 
stated in McNeil v. Mullin, 70 Kan. 634, 79 Pac. 168, as follows: 

“A resistance which has for its real object the securing of an opportunity 
to mangle the assailant is not legal self-defense; and while it seems to be the 
law that, in a proper case, the jury may be required to follow the kaleidoscopic 
fortunes of a rough-and-tumble fight and determine whether, at a given moment 
of time, a finger was bitten off, or an eye was gouged, as a matter of self-protec- 
tion rather than of attack (see Gutzman v. Clancy, 114 Wis. 589, 90 N.W. 1081, 
58 L.R.A. 744), they are not obliged to take the striking of the first blow as the 
point of departure in a case of mutual combat.” 

See, also, all the cases cited in the annotations to Sections 63 and 65, but 
particularly State v. Yeater, 95 Kan. 247, 147 Pac. 1114, and State v. Country- 
man, 57 Kan. 815, 48 Pac. 137. 


ANNOTATION Sec. 72—Defense Against Privileged Action. 

No cases in point found, but the annotations prepared by the draftsmen of 
the restatement suggest that K.C. Ft. S. & G. Railroad Co. v. Kelly, 36 Kan. 655, 
14 Pac. 172, throws some light on the matter. The case involves the limits on 
the use of force in the protection of a right other than the right of self-defense. 
The right involved was that of a railroad company to remove trespassers. 


ANNOTATION Sec. 73—Harmful Contact in Defense Against Harm Threat- 
ened Otherwise Than by the Other. 
This section makes it a tortious act to transfer one’s own jeopardy to an- 
other. I find no Kansas cases on the point. 


ANNOTATION Sec. 74—Materially Harmless Contact in Defense Against 
Harm Threatened Otherwise Than by the Other. 


No cases found. 


ANNOTATION Sec. 75—Ambit of Privilege. 

I find no Kansas case on this question. Perhaps we even go further in hold- 
ing that one is not liable for even unintentional invasions in such situations. See 
for example Paxton v. Boyer, 67 Ill. 132, Morris v. Platt, 32 Conn. 75. 


ANNOTATION Sec. 76—Defense of Third Person. 

In Sloan v. Pierce, 74 Kan. 65, 85 Pac. 812, and State v. Petteys, 65 Kan. 
625, 70 Pac. 588, the actor was held privileged to act in defense of his father, 
and in Frew v. Teagarden, 111 Kan. 107, 205 Pac. 1023, it was held proper to 
act in behalf of an employer who was also related to the actor by marriage. In 
State v. Mounkes, 88 Kan. 193, 127 Pac. 637, our court said on page 197: 
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“Neither are the rights of the appellant to assist his brother to be tested by 
the actual danger to which Arthur was exposed. It was night-time, Walter was 
some distance from his brother, the other boys were between them, and if the 
appellant had reason to believe and did believe that three of the other boys 
were, in combination, assaulting his brother, and the fourth was intercepting 
him from going to his brother’s aid, and that the brother was in danger of be- 
ing killed or receiving great bodily harm, he had a right to do whatever actually 
and reasonably appeared to him necessary to enable him to reach and assist his 
brother; and this even though his brother were not actually in such danger, and 
his brother did not actually believe that he was in danger of being killed or of 
receiving great bodily harm.” 

Thus our court has followed clause (a) I and II and (b) I of this section. 
I find no cases indicating that we would extend the privilege to act in behalf of 
persons to whom the actor had only a social duty as provided by clause (b) II. 


TOPIC 2. DEFENSE OF ACTOR’S INTEREST IN HIS EXCLUSIVE 
POSSESSION OF LAND AND CHATTELS 


ANNOTATION Sec. 77—Infliction of Bodily Contact by Use of Force Not 

Threatening Death or Serious Bodily Harm. 

This section gives a privilege to prevent and terminate intrusions. But the 
word intruder is very narrowly defined in comment (b). In this state an in- 
trusion may be prevented but it is very doubtful if it can be terminated. Certainly 
if it has gone far enough to be called a possession no force is permissible. See the 
annotation to Section 87. State v. Bradbury, 67 Kan. 808, 74 Pac. 231; Burnell v. 
Bradbury, 69 Kan. 444, 77 Pac. 85; Wilson v. Campbell, 75 Kan. 159, 88 Pac. 
548; Whitney v. Brown, 75 Kan. 678, 90 Pac. 277, all hold that no force at all 
can be used against a tenant holding over. In the first case above cited the right 
to defend a possession, and the right to enter peacefully are definitely given. The 
case of Shaffer v. Austin, 68 Kan. 234, 74 Pac. 1118, shows the only concession 
we have made to mere intruders as defined in comment (b). The court refused 
him everything but nominal damage. It held that merely leading the intruder 
off tie premises by the arm constituted a technical assault and battery. Hence, 
no force at all may be used to terminate an intrusion. See, also, McCartney v. 
Smith, 10 Kan. App. 580, 62 Pac. 540; James v. Hayes, 63 Kan. 133, 65 Pac. 
241, State v. Countryman, 57 Kan. 815, 48 Pac. 137. 

The same strictness is followed in denying the rightful owner of a chattel 
the right to use any force at all in recovering the possession of his chattels. 

Rohr v. Riedel, 112 Kan. 130, 210 Pac. 644; Rohr v. Reidel, 110 Kan. 107, 
202 Pac. 852. 


ANNOTATION Sec. 78—Effect of Other’s Mistake- 

See the annotation to Section 77. If no force is allowed against an intruder 
or possessor who actually intends to intrude, a fortiori, should no force be al- 
lowed against one who has entered by mistake? 

In case of an attempted intrusion under a mistaken belief of right in the 
intruder, I find no case except a criminal case in which defendant was prosecuted 
for throwing down a fence in violation of a statute. It was held not error to 
refuse him the right to show that he entered under a mistaken idea of his rights. 
State v. Adams, 91 Kan. 642, 138 Pac. 580. Hence this section is followed. See, 
also, Collins v. Morris, 104 Kan. 77, 178 Pac. 980; Holliday v. Maddox, 39 Kan. 
359, 18 Pac. 299; Schwab v. Stoneback, 49 Kan. 607, 31 Pac. 142; McCartney v. 
Smith, 10 Kan. App. 580, 62 Pac. 540. On the other hand, see Holmes v. Holt, 
93 Kan. 7, 142 Pac. 369, in which the trespasser’s good faith mitigated damages. 
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ANNOTATION Sec. 79—Infliction of Bodily Contact by Use of Force 

Threatening Death or Serious Bodily Harm. 

See the annotation to Section 65. This section is practically followed in 
State v. Countryman, 57 Kan. 815, 48 Pac. 137. The court said: 

“It is not the law that one may resist a non-felonious assault upon himself, 
or his family, or his property, by the use of deadly weapons. He may resist non- 
felonious assaults by the use of such weapons or means as may be necessary to 
repel them, but not to the extent of taking or endangering life. . . . The use of a 
deadly weapon by a person in defense of himself, his family, or his property, is 
unjustifiable, except where the assault is felonious in character, is impending, 
and is so near to being made that its consummation can be prevented by the 
use of no other means adequate to repel it.” 


ANNOTATION Sec. 80—Confinement or Apprehension in Defense Against 

Intrusion. 

No cases found. The court will be consistent and refuse the right to inflict 
imprisonments and assaults to terminate intrusions which have ripened into 
possession, and permit them to prevent intrusions just as harmful and offensive 
contacts are permitted to prevent intrusions. See annotations to Sections 77 and 78. 


ANNOTATION Sec. 81—Amount of Force Permissible. 

See the annotation to Section 63. In self defense cases just as in clause (1) 
of Section 81 the test of what is proper is what the actor reasonably believes 
necessary. Where force is permitted in defense of habitation, the rule of appar- 
ent necessity to the actor is applied. In State v. Countryman, 57 Kan. 815, 48 
Pac. 137, the court said at page 827: 

“Of course, it is not to be understood that one may not act in defense of his 
person, family, or habitation upon appearances of danger, even though there be 
no real danger. There must, however, be appearances of danger—appearances 
which impress themselves upon the mind of an ordinarily prudent, cautious, 
and self-possessed person as dangerous. These were totally lacking in the case 
under consideration, even according to the defendant's own testimony. 

The Court instructed the law to be that one who honestly believes that his 
person, family, or habitation is about to be injured by a riotous assemblage, 
has the right to disperse such assemblage by the use of such force as may hon- 
estly appear to be necessary for such purpose, even to the extent of using deadly 
weapons; but that the degree of force employed must not exceed that which 
he honestly believes is necessary to accomplish the purpose, without exposing 
himself or family to danger of bodily harm. This statement of the law was cor- 
rect, and covered the facts of the case on trial.” 

See, also, State v. Mounkes, 88 Kan. 193, 127 Pac. 637. 
I find no cases passing upon the contents of clause (2). 


ANNOTATION Sec. 82—Effect of Excessive Force. 
Clause (a) is followed in cases where the use of some force is privileged. 
James v. Hayes, 63 Kan. 133, 65 Pac. 241; State v. Countryman, 57 Kan. 815, 
48 Pac. 137. As to clauses (b) and (c), no cases found. 
ANNOTATION Sec. 83—Ambit of Privilege. 
See the annotation to Section 75. 
ANNOTATION Sec. 84—Use of Mechanical Device Not Threatening Death 
or Serious Bodily Harm. 
No cases found. 
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ANNOTATION Sec. 85—Use of Mechanical Device Threatening Death or 
ily Harm. 
No cases found. 


ANNOTATION Sec. 86—Defense Against Intrusion Upon Third Person’s 
Land or Chattels. 
I find no cases involving this section. See, however, the annotation to Section 
76. What is said there applies here in so far as pertinent. Note that the right to 
protect third persons’ property interests is a little more restricted than the right 
to protect third persons’ interests of personality. 
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